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General  No.   9507 


STATE  OF   ILi-IKOlb 
AFfELiATB  COURT 
THIRD  DISTRICT 

October  Term,  A.D.    1946, 


n 


3  30I.A, 


i 


J 


Agenda  No.  2 


HARRY  L.  BARKER, 

Plaint  if f-Ap oellant 


-V3- 


JOHH  MONT 3, 

Defendant-Appellee  • 


Appeal  from 
Circuit  Court 
aooupin  County. 


OADY,  £.J. 


This  1b  an  notion  to  recover  $376.38  damages  to  the  automobile  of 
plaintiff-appellant,  resulting  from  a  collision  with  the  automobile 
of  def endant-apuellee. 

Judgment  was  entered  in  the  Circuit  Court  for  the  defendant,  based 
on  the  verdict  of  a  jury  which  found  the  defendant  not  guilty. 

The  defendant  was  a  minor  aged  eighteen  years  at  the  time  of  the 
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trial,  and  a  guardian  aC,   litem  was  appointed  to  represent  him. 

The  defendant  has  filed  no  brief  or  argument  in  this  court.   On 
account  of  his  being  a  minor  we  are  deciding  the  case  upon  its  merits. 

The  only  content!  ns  of  the  plaintiff  are  that  the  trial  court  should 
hove  allowed  the  plaintiff's  motion  for  ft  judgment  notwithstanding 
the  verdict,  or  that,  in  the  alternative,  the  judgment  of  the  trial 
court  should  be  reversed  and  the  cause  remanded  for  a  new  trial  because 
the  plaintiff  contends  the  verdlot  is  against  the  manifest  weight  of 
the  evidence. 

The  collision  occured  somewhere  in  the  north  half  of  the  intersection 
of  Jefferson  and  Eleventh  Streets,  which  was  in  the  business  dist  ict 
of  the  City  of  Springfield.  Jefferson  Street  runs  e^st  and  west. 
Eleventh  Street  runs  north  and  south.  The  intersection  was  paved  with 
brick  and  was  about  60  feet  in  width.   There  were  no  sto_  signs.   There 
was  a  "boulevard1*  light  on  the  northwest  corner  of  the  intersection. 

The  collision  occured  on  November  19,  1944,  about  nine  P.M.   The 
plaintiff  was  driving  westerly.   The  defendant  had  been  driving  easterly, 
and  somewhere  in  the  intersection  the  defendant  turned  left  and  into 
the  north  half  of  Jefferson  Street,  intending  to  prooeed  north  on 
Eleventh  Street,  which  resulted  in  the  collision.  No  claim  is  made 
that  either  car  was  going  at  an  unreasonable  rate  of  speed. 

The  plrintiff  had  a  friend  named  Oberman  riding  with  him,  and  the 
defendant  had  a  friend  naraed  Qardner  riding  with  him.   These  were  the 
only  witnesses. 
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All  of  the  witnesses  testified  that  prior  to  the  accident  It  had 
been  snowing  a  little.  The  plaintiff  testified  that  it  was  not  snowing 
at  the  time  of  the  accident,  that  there  was  no  snow  on  the  pavement,  but 
that  there  was  a  mist  in  the  air.  Oberman  testified  that  it  was  kind 
of  hazy  and  the  pavement  was  dry,  not  really  wet.   The  defendant 
testified  it  was  snowing  pretty  heavy  and  that  there  was  snow  on  the 
pavement.   Gardner  testified  it  was  snowing  a  light  wet  snow. 

All  witnesses  testified  that  the  dim  bright  headlights  on  the 
plaintiff's  car  were  lighted.  As  to  the  headlights  on  the  defendant's 
oar,  the  plaintiff  and  Oberman  testified  that  such  lights  were  not 
lighted,  while  the  defendant  and  Gardner  both  testified  that  the 
defendant's  dim  driving  headlights  were  lighted. 

All  witnesses  testified  that  the  left  front  end  and  side  of  the 
plaintiff's  car  and  the  right  front  end  and  side  of  the  defendant's  car 
were  damaged. 

There  was  a  sharp  conflict  in  the  testimony  as  to  whether  the 

^uurea  in  the  northwest  or  in  the  northeast  quarter  of  the 

intersection.  The  plaintiff  and  Oberman  testified  that  plaintiff's 
oar  was  struck  by  defendant's  car  in  the  northwest  quarter  of  the 
intersection,  and  that  they  first  saw  the  defendant's  car  6  or  8  feet 
distant  coming  at  a  sharp  angle  from  the  southwest  at  a  time  when  the 
plaintiffs  car  was  well  Into  the  northwest  quarter  of  the  intersection. 
The  defendant  and  Gardner  testified  that  the  collision  occured  in  the 
northeast  quarter  of  the  intersection,  and  that  defendant  did  not  make 
his  left  turn  until  he  had  reached  the  east  side  of  the  center  of 
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Eleventh  Street.  The  defendant  testified  he  first  saw  the  plaintiff's 
car  when  it  was  about  10  feet  distant.  Gardner  testified  he  first  saw 
plaintiff  8  car  wfera  it  wae  1C  or  15  feet  distant. 

Aa  to  whether  the  defendant  made  any  signal  before  making  a  left 
turn,  the  only  testimony  was  that  of  the  defendant  who  testified  that 
as  he  oame  to  the  intersection  he  signaled  back  and  left  to  turn  and 
lo.ked  for  approaching  cars  and  started  to  turn  and  after  he  had  turned 
and  :one  4  or  5  feet  he  first  saw  the  plaintiffs  car,  and  he  then  tried 
to  stop  but  oould  not  do  so,  and  that  defendant's  car  was  then  struok 
by  plaintiffs  car. 

The  question  of  whether  the  collision  took  place  in  the  northwest 
or  the  northeast  quarter  of  the  intersection,  and  the  question  of 
whether  the  defendant  Vat  telling  the  truth  as  to  when  and  where  he 
£0  signaled,  were,  of  course,  questions  of  faot  for  the  jury  to  pass 
upon. 

After  a  careful  consideration  of  all  the  evidence,  it  is   our  opinion 
that  the  trial  court  properly  denied  the  motion  of  the  plaintiff  for 
a  Judgment  notwithstanding  the  verdict,  and  it  is  our  opinion  that  we 
cannot  properly  a»y  that  the  verdiot  was  against  the  manifest  weight 
of  the  evidence. 

Therefore  the  Judgment  of  the  trial  court  is  affirmed. 


Affirmed. 
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Gen*r*No.  951S 


STATE  OF  ILLINOIS 


APPELLATE  COURT 


October  Term,  A.  D.  1945 


v.esley  Miller, 

Plaintiff-Appellee, 


vs. 


Baltimore  &  Ohio  Southwestern 
Railroad.  Company, 

Defendant-Appellant . 


Agenda  No.  5 


3       X-A.  129^ 


Appeal  from 

Circuit  Court 

Christian  County. 


Dady,  f.j. 


A  two-door  automobile  coupe,  while  being  driven  by  plaintiff  - 
appellee  on  a  public  highway  and  across  a  railroad  crossing  of  the 
defendant-appellant,  was  struck  by  a  motor-driven  passenger  railroad 
car  of  the  defendant.  Plaintiff  brought  this  suit  to  recover  for 
injuries  to  his  person  and  automobile.   Judgment  for  $2,990.00  was 
entered  for  the  plaintiff  on  a  verdict  of  a  Jury. 
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No  complaint  1b  made  that  the  amount  of  damages  allowed  was 
excessive. 

The  trial  court,  at  the  request  of  defendant,  instructed  the  jury 
that  there  was  no  evidence  that  the  speed  of  the  train  was  the 
proximate  cause  of  the  injuries,  no  evidence  that  defendant  failed 
to  sound  prooer  warning  of  the  approach  of  the  train,  and  no 
evidence  that  the  crossing  was  improperly  constructed  or  maintained. 

The  only  charge  of  ne^lieenoe  on  whioh  the  case  was  allowed  to 
go  to  the  Jury  was  that  the  defendant  negligently  failed  to  reraove 
brush,  shrubs  and  vegetation  from  its  right  of  way  as  required  by 
statute  so  that  the  view  of  the  plaintiff  was  so  obstructed  th-t  he 
was  injured  while  in  the  exercise  of  due  care. 

The  defendant  contends  that  the  trial  court  erred  in  not  directing 
a  verdict  for  the  defendant  at  the  conclusion  of  all  the  evidence, 
and  erred  in  not  entering  Judgment  in  favor  of  the  defendant 
notwithstanding  the  verdict,  because,  as  defendant  contends,  the 
plaintiff  did  net   prove  he  wag  in  the  exercise  of  reasonable  care, 
and  did  not  prove  any  actionable  negligence  on  the  part  of  the 
defendant  which  was  the  proximate  cause  of  the  collision. 

The  collision  occur ed  on  December  15,  1943,  at  about  9; 30  A.M. 
The  sun  was  shining  brightly.  The  weather  was  very  cold,  -  about 
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State  Route  29  was  paved  with  oonorete  and  ran  in  a  northwe?terly 
direct i  n  parallel  to  the  right  of  way  of  defendant.   Route  29  was 

inter seoted  by  a  county  oiled  road  which  crossed  the  railroad  tracks 
at  an  angle  of  about  35  degrees,  slightly  towards  the  southwest.   The 
distance  between  the  pavement  of  Route  29  and  the  railroad  crossing 
was  about  48  feet.  The  railroad  traoks  were  about  ■  fo  t  and  a  half 
lower  than  the  pavement  on  Route  29,  and  from  such  pavement  to  the 
railroad  tracks  there  was  a  gradual  slope  downward.  The  travelled 
portion  of  the  oiled  road  was  about  17  feet  wide  and  was  very  slick 
from  ice,  frost  and  snow.   After  driving  north  on  Route  29  the 
plaintiff  turned  to  his  left  onto  the  oiled  road  and  ivas  trying  to 
drive  across  the  railroad  tracks  when  his  automobile  wae  struck  by 
the  defendant's  notor  railroad  car  which  wa<-  then  being  driven  in  a 
northerly  direction. 

Ae  to  the  condition  of  the  strip  of  land  at  the  southeast  corn  r 
of  the  railroad  crossing,  between  the  railroad  tracks  arid  Route  29, 
and  as  to  the  then  condition  of  the  vegetation  on  such  strip  of  land, 
the  plaintiff,  his  son  Alfred  wilier,  and  Carl  Durham  testified  for 
the  plaintiff,  while  three  witnesses  testified  for  the  defendant. 

The  plaintiff  testified  that  "right  at  the  crossing  there  was 
about  a  three  foot  cut  and  further  couth  there1 s  over  six  feet"; 
that  there  were  weed?  and  brush  5  or  6  feet  high  on  the  embankment 
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at  suoh  southeast  corner  and  about  50  feet  from  the  eroa<  lng,  which 
weeds  were  growing  to  the  south  and  r,out"r.east  as  far  as  he  could  see; 
that  suoh  weeds  were  oovered  with  heavy  frost  and  snow;  that  when  he 
had  cropped  the  same  crossing  earlier  on  the  same  morning,  and  while 
going  in  the  same  direction,  he  had  to  et  up  on  the  rallrod  crossing 
before  he  could  see  down  the  track. 

Alfred  Killer  testified  that  he  had  measured  the  embankment  at  the 
southeast  corner  of  the  crossing  and  it  wa?  bet c  n  5  and  4  feet  above 
the  railroad  tracks;  that  on  suoh  embankment  beginning  8  or  10  feet 
from  the  oiled  road,  there  were  weeds  and  brush;  that  right  after  the 
accident  he  walked  in  amongst  suoh  weeds.  And   they  were  from  4  and  a 
half  to  5  feet  high  and  were  covered  with  heavy  frdit,  that  in  trying 
to  look  over  the  top  of  the  weeds  he  could  only  sec  the  sky  above  the 
weeds  and  oould  not  see  the  railroad  tracks  at  all. 

Carl  Durham,  who  lived  about  an  eighth  of  a  mile  from  the  crossing, 
heard  the  crash  of  the  oollision  and  immediately  went  to  the  crossing. 
Ke  testified  that  to  the  southeast  of  the  crossing  there  was  a  three 
or  four  foot  embankment  which  started  about  6  or  8  feet  from  the  oiled 
road  and  continued  southerly  for  about  an  eighth  of  a  mile,  that  on 
such  embankment  the  weeds  were  4  or  5  feet  high,  that  one  could  not 
see  through  or  beyond  suoh  weeds,  and  that  he  noticed  that  morning 
"you  had  to  be  about  3  feet  from  the  tracks  in  order  to  see  dovm  the  . 

Fred  Taylor,  wo  was  the  engineer  on  the  motor  oar  of  the  defendant, 
testified  th-t  he  saw  the  plaintiff  turn  off  the  hard  read  and  drive 
right  onto  the  track  and  stoppwt,  that  there  was  no  embankment  "right 
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at  the  crossing,"  and  no  weeds  within  300  feet  of  the  crossing. 

Glenn  Barciing,  &  track:  foreman  of  defendant,  testified  that  the 
embankment  started  about  16  feet  from  the  middle  of  the  crossing  at 
a  point  where  it  was  about  a  foot  or  a  foot  and  a  half  higher  than 
the  oiled  road;  that  the  "deepest*  point  of  the  embankment  was  3  to 
4  feet,  and  that  euoh  point  was  about  one  eighth  of  a  mile  from  the 
crossing.  He  further  testified  that  in  the  latter  part  of  August  or 
about  the  first  part  of  September  1943,  he  had  the  weeds  mowed 
southerly  from  the  crossing  for  a  distanoe  of  from  150  to  200  feet, 
and  that  In  that  distance  there  were  no  weeds  along  the  embankment. 

Ross,  a  oivll  engineer  of  defendant,  testified  that  before  the  trial 
he  took  measurements  with  a  level;  that  on  the  southerly  side  of  the 
road  there  was  a  Blight  embankment  the  highest  point  of  which  was 
12  feet  south  of  the  crossing  and  17  feet  east  of  the  oenter  of  the 
railroad  tracks,  which  point  was  2  feet  8  inches  above  the  rail. 
He  did  not  testify  as  to  weeds  or  other  obstructions. 

Plaintiff  was  aged  64  at  the  time  of  the  accident.  He  lived  in 
the  vicinity,  had  crossed  the  crossing  three  or  four  times  daily 
for  several  years,  and  was  thoroughly  familiar  with  the  crossing. 

On  the  first  day  of  the  trial  he  testified  that  he  imagined  the 
distance  between  Route  29  and  the  crossing  was  at  least  100  feet; 
that  as  he  turned  off  Route  29  and  approached  the  crossing  plenty 
of  wind  was  blowing  from  the  northwest;  that  an  approaching  truck 
was  coming  over  the  crossing;  that  plaintiff  stopped  Just  off  the 
hard  road,  something  like  10  feet  from  the  hard  road,  and  when  he 
was  about  40  feet  from  the  orosoinj/:,  and  that  when  the  truck  came 
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across  the  orossint  he  started  to  cross  and  did  not  stop  any  more 
and  did  not  atop  near  the  railroad;  that  he  bo  stopped  to  let  the 
truck  get  by  and  listened  to  ascertain  If  a  train  was  approaching; 
that  he  looked  and  listened  hut  did  not  see  or  hear  a  train  at  any 
time;  that  the  hack  end  of  his  oar  was  then  hit  and  he  did  not  know 
anything  until  he  found  himself  in  the  hospital. 

On  the  second  day  of  the  trial  the  plaintiff  testified  that  on 
the  morning  of  the  second  day  of  the  trial  he  went  back  to  the  scene 
of  the  accident  and  refreshed  his  memory  by  taking  measurements, 
and  that  the  place  where  he  stopped  to  let  the  truck  pass  and  to 
look  and  listen  was  about  3  feet  from  the  tracks. 

Other  than  the  plaintiff  the  only  eye  witness  to  the  accident  was 
the  engineer  Taylor.  Taylor  testified  that  his  motor  car  was  about 
14  feet  In  height;  that  he  saw  plaintiff1 s  automobile  before  plaintiff 
turned  off  the  hard  road;  thr.t  he  "pieased"  he  snw  "the  oar  and  the 
truck  parked  by  the  track  a  mile  back  from  the  crossing*;  that  the 
plaintiff  Just  drove  right  onto  the  track  and  stopped  on  the  track 
on  the  left  hand  rail  as  you  go  north,  that  plaintiff's  oar  made 
only  one  a to-  and  that  was  about  200  feet  before  we  got  to  the 
crossing,  and  the  truck  was  standing  "there"  at  the  time  of  the 
collision  but  moved  away  after  the  collision,  and  that  the  first  and 
only  stop  that  plaintiff's  oar  made  was  on  the  tracks.  He  further 
testified  that  the  railroad  car  was  travelling  about  40  miles  an 
hour  Immediately  before  the  acoldent. 
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Taylor  further  testified  that  as  he  approached  the  crossing  the 
regular  crossing  warnings,  by  way  of  a  whistle  and  the  rin  lag  of 
a  bell,  were  riven.  His  testitaony  as  to  such  crossing  warnings  was 
corroborated  by  the  testimony  of  the  son  of  the  plaintiff  and  by  the 
witness  Durham  who  said  they  he°rd  the  whistle. 

The  truck  driver  did  not  testify  and  neither  side  accounted  for 
his  absence. 

In  passing  on  a  notion  for  Judgment  notwithstanding  the  verdict 
the  rules  applicable  on  a  motion  for  a  directed  verdict  should  be 
applied.  The  evidence  must  be  considered  in  its  aspect  most  favorable 
to  the  plaintiff,  to  -ether  with  all  reasonable  inferences  to  be  drawn 
therefrom,  and  the  court  is  required  to  assume  that  the  evidence 
favorable  to  the  plaintiff  is  true.   The  evidence  must  not  be  weighed 
and  all  contradictory  or  explanatory  circumstances  must  be  rejected. 
The  only  inquiry  is  whether  there  is  any  evidence  fairly  tending  to 
prove  the  plaintiff1 s  oomplaint .   If  there  is  any  evidence  fairly 
tendin?;  to  prove  the  complaint,  the  motion  must  be  denied,  even 
though  the  court  is  of  the  opinion  that  a  verdict  for  the  plaintiff, 
if  given,  must  be  set  aside  as  against  the  preponderance  of  the 
evidence.   ( ^ynwolt  v.  Klank,  296  111.  App.  79;  Hunter  v.   Troup, 
315  111.  292;  Cebcrn  v.  Leuffgen,  312  111.  App.  261.) 

Apply  in-  main  rules  of  law  to  the  foregoing  facte  it  is  our 
opinion  that,  notwithstanding  the  Inconsistences  in  the  testimony  of 
plaintiff,  the  evidence  most  favorable  to  the  plaintiff  fairly  tended 
to  prove  the  material  allegations  of  the  co  iplaint,  and  that  the  trial 
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court  therefore  did  not  err  in  denying  the  motion  for  a  directed 
verdict  or  in  denying  the  motion  for  a  Judgment  for  the  defendant 
notwithstanding  the  verdict. 

One  of  the  errors  assigned  is  that  the  verdict  is  contrary  to  the 
manifest  weight  of  the  evidence.   As  we  read  defendant's  brief  and 
argument  suoh  assignment  of  error  is  not  therein  argued  or  discussed  and 
therefore  need  not  be  discussed  in  this  opinion.  However,  we  have  carefully 
considered  the  evidende  and  are  of  the  opinion  that  we  cannot  properly  say 
that  the  verdict  was  against  the  manifest  weight  of  the  evidence. 

Defendant's  brief  says  that  plaintiff  "says  he  went  up  onto  the  track 
knowing  that  he  could  not  see  whether  a  train  was  coming.    If  we  accept 
tHls  as  true  It  surely  condemns  his  conduct  as  utterly  disret.ardful  of 
the  danger. »  We  do  not  feel  $bat  we  can  properly  say  that  if  the  plaintiff 
stopped  his  car  when  his  front  bumper  was  within  3  feet  of  the  nearest  rail, 
and  then  tried  to  but  could  not  see  over  the  top  of  the  weeds  and  down  the 
tracks,  and  if  he  then  listened  but  heard,  no  approach  of  the  train,  and 
then  immediately  started  to  drive  across  the  crossing,  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law.   ( 3ee  Gills  v.  M^Y^C^  &   St. 
L.R.R.  Co.,  342  111.  455.) 

Defendant  says  "opinions  as  to  distance,  etc.,  must  give  way  to 
actual  measurements,  and  where  a  plat  drawn  to  a  scale,  such  as 
defendant  introduced  here,  is  unrebutted  it  must  take  precedence  over 
oral  testimony." 

The  plat  referred  to  shows  no  profile  or  measurement  whatever  as 
to  the  height  of  the  embankment .  The  civil  engineer  Ross  testified 
as  to  the  height  of  only  one  point  on  the  embankment,  and  the  witness 
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Alfred  Miller  was  not  questioned  ec  to  how  he  took  hie  measurements. 

After  Barding,  the  track  foreman,  had  testified  thai  the  weeds 
along  the  rirht  of  way  were  cut  in  August  or  September  of  1943,  he 
was  asked  on  cross  examination  if  as  a  matter  of  fact  he  cut  such 
weeds  the  next  day  after  the  accident.  The  trial  court  iraaediat tly 
sustained  an  objeotion  to  such  question  and  directed  the  jury  to 
pay  no  attention  to  the  question.   This  is  the  only  alleged  improper 
conduct  of  plaintiff  or  his  counsel  complained  of,  and  we  do  not 
consider  such  conduct  was  so  prejudicial  as  to  Justify  a  reverse!. 

Over  objection  of  defendant  the  plaintiff  wa •  permitted  to 
tertify  that  the  train  was  due  at  Sharpeburg,  less  than  a  mile  distant, 
at  8:20  A. Li.  The  oollision  oooured  aoout  9:30  A.M.  At  the  request 
of  defendant,  the  court  Instructed  the  Jury  that  the  fact  that  the 
train  was  not  running  on  scheduled  time  did  not  constitute  negligence 
and  should  not  be  considered  by  the  Jury,  and,  as  stated,  instructed 
the  Jury  that  there  wag  no  evidence  that  the  speed  at  whloh  the 
train  was  travelling  was  the  proximate  o&use  of  any  injuries,  and 
that  the  Jury  could  not  find  the  defendant  guilty  on  account  of  the 
speed  of  the  train.  It  is  our  opinion  that  the  error,  if  any,  in 
permitting  this  question  to  be  answered  was  cured  by  the  giving  of 
such  instructions. 

The  defendant  contends  that  the  court  erred  in  permitting  an 
attending  physician  to  testify  that  plaintiff's  condition  was  the 
result  of  the  collision  in  question.  The  doctor  had  testified  that 
he  attended  the  plaintiff  in  the  hospital  and  found  the  plaintiff  had 


-9- 


- 

[ 

V 

■ 

; 

■ 

i 

«>t 
b9bn*<3tR  erf 


-lO- 


ft  brain  conoussion  and  dislocated  shoulder,  and  that  he  put  the 
shoulder  in  place  in  the  socket,  but  it  would  not  remain  in  proper 
plaoe  because  the  bone  cavity  did  not  seem  to  be  of  the  proper  depth. 
The-  doctor  then  testified  that  at  the  tine  of  the  trial  the  pi -.intiff 
had  a  limited  action  in  hie  arm  and  shoulder.  The  dootor  war:  th«B 
asked  if  fron  his  examination  and  treatment  of  the  plaintiff  he 
could  tell  the  Jury  what  if  anything;  oaused  such  limited  motion. 
Over  objection  the  doctor  answered,  "the  injury,  naturally,  would 
be  the  thin  •  v,h  t  would  cause  that."   rn  crocs  examination  the  doctor 
said  that  one  of  tho  reasons  for  such  disability  was  that  the  cavity 
was  not  of  normal  depth,  *nd  th!>t  «uoh  was  a  natural  condition  in 
the  plaintiff.  Considering  the  question  and  answers,  w©  do  not 
consider  there  was  any  error  in  overruling  the  objection  (See 
Chio&coATracticnA  v.  Roberts,  22S  111.  481;  City  of  Chicago  v. 
Dldier,  227  111.  571.) 

Defendant  complains  of  an  instruction  in  the  language  of  the 
statute  that  every  railroad  operating  within  this  State  shall 
remove  from  its  right  of  way  at  all  grade  crossings  within  the  L>tate, 
all  brush,  shrubbery  Rnd  tr^es  for  a  distance  of  not  less  than  500 
feet  from  either  direction  from  each  grade  crossing.  Neither  of 
the  briefs  cited  the  chapter,  section  or  pa  e  of  the  statute  where 
such  statute  may  be  found  and  we  h?>ve  had  considerable  difficulty 
in  locating  it.   It  will  be  found  in  Ch.  111-2/3,  Par.  62,  iieo.  58, 
p.  2624,  Revised  statutes  of  1945.   We  do  not  consider  there  was 
any  error  in  the  giving  of  suoh  Instruction  -  ( aee  Deraing  v.  City 
of  Chicago,  321  111.  341,  345.)  particularly  in  view  of  tho  faot  that 
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defendant'e  given  Instruction  No.  6  told  the  Jury  that  even  thou 

they  sight  believe  from  the  evidence  that  there  were  some  weeds  on 

the  right  of  way,  yet  If  they  further  believed  that  the  plaintiff, 

by  the  exercise  of  reasonable  care,  could  have  observed  the  approach 

of  the  train  notwithstanding  such  weetls,  and  that  he  failed  to  see 

or  h:  sr  or  observe  the  train,  and  such  failure  was  negligence  on 

hie  part  and  contributed  to  the  cause  of  the  collision,  then  the 

Jury  should  find  the  defendant  not  guilty. 

Plaintiff's  given  instruction  No.  8  told  the  Jury  that  If  they 

believed  frcia  a  preponderance  of  the  evidence  that  the  defendant 

was  guilty  fcf  charged  in  the  c  taplaint  or  some  part  thereof,  md  that 

plalntlif's  automobile  was  injured  as  set  forth  in  his  complaint  by 

reason  of  the  negligence  of  defendant,  if  any,  then  in  arriving  at 

pleintiff's  damages  to  the  automobile,  if  any,  the  Jury  should  tie 

into  consideration  the  evidence,  if  any,  as  to  the  difference-  between 

the  fair  oash  market  value  of  the  automobile  before  it  was  injured 

and  the  fair  oash  market  value  of  the  same  after  it  was  injured. 

as 
Defendant's  only  complaint/to  such  Instruction  is  that  it  left  "the 

door  wide  open  for  the  Jury  to  find  for  the  pleintiff  if  the  plaintiff 

proved  anything  charged  In  the  oo:aplaint  *      but  it  taints  ell 

plaintiff's  instructions  with  the  idea  *  *  *  that  if  plaintiff  proved 

anything"  he  would  be  entitled  to  a  verdict.  This  was  the  only 

instructi  n  riven  for  plaintiff  as  to  the  measure  of  damages  to  his 

personal  rop  rty.  The  uncontradicted  proof  was  that  the  value  of  the 

automobile  before  the  accident  wa6  $600.00  and  that  after  the  accident 
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it  was  sold  as  Junk  for  $50.00.  No  complaint  Is  m  de  as  to  the 
competency  of  euoh  pro  f.  Defendant's  given  Instruction  No.  3  told 
the  Jury  that  the  plaintiff  could  not  recover  unless  he  proved  that 
at  and  Immediately  before  the  collision  he  was  In  the  exercise  of  due 
care  "nd  caution  for  fell  own  safety,  that  the  defendant  was  guilty  of 
negligence,  and  that  such  negligence  of  the  defendant,  if  any,  wa« 
the  proximate  and  direct  cause  of  the  injury  to  the  plaintiff,  and  that 
if  the  Jury  found  that  the  plaintiff  had  failed  to  prove  all  of  such 
propositions  by  a  preponderance  of  the  evidence,  or  any  one  of  them, 
then  he  could  not  recover,  and  the  defendant  should  be  found  not 
guilty.  We  do  not  consider  that  the  Jury  was  aisled  by  or  that  there 
was  any  error  in  the  giving  of  instruction  No.  8. 

Defendant's  refused  instruction  No.  1  stated  that  there  is  no 
presumption  from  the  happening  of  the  collision  in  question  or  from 
any  injury  suffered  by  plaintiff  that  defendant  was  guilty  of  negligence 
or  that  plaintiff  was  in  the  exercise  of  due  care.   #e  do  not  consider 
there  was  any  reversible  error  In  the  refusal  of  said  Instruction, 
particularly  in  view  of  the  directions  given  in  defendant's  given 
instruction  No.  3,  and  in  other  instructions  given  at  the  request  of 
the  defendant. 

The  first  part  of  defendant's  refused  Instruction  No. 6  was  fully 
covered  by  defendant'  s  given  Instruction  No.  4.  The  remainder  of 
defendant's  refused  instruction  No.  6  stated  that  if  the  Jury  believed 
from  the  evidence  that  plaintiff  had  an  opportunity  to  discover  the 
approach  of  the  train  in  time  to  have  avoided  the  collision,  and  that 
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he  failed  to  stop  and  such  conduct  on  his  part  was  the  proximate 
cause  of  the  collision,  then  the  Jury  should  find  the  defendant  not 
ullty.   It  is  our  opinion  that  such  portion  of  refused  instruction 
No.  6  was  fully  covered  by  defendant's  given  instructions  Nos.  2,  3, 
4,  6  and  13. 

Defendant's  refused  instruction  No.  7  was  properly  refused  for  the 
same  reasons. 

The  refusal  of  defendants  instructions  Nos.  8,  9,  11,  and  12  is 
complained  of.  Such  instructions  are  not  set  out  in  words  or  in 
substance  in  the  brief.  Therefore  we  do  not  consider  it  necessary 
to  discuss  them.  However,  we  have  examined  such  refused  instructions, 
as  shown  in  the  abstract,  and  do  not  consider  there  was  any  error  in 
their  refusal. 

The  Judgment  of  the  trial  oourt  is  Rf firmed. 


Affirmed. 
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defendants   in     rror. 


Hayes,    J.: 

.    tor   Sal  .     tinton  filed   c   petition  in  the  eounty 

court  or     .      ma  County  setting    forth    that   Valerie  Hint  on  (his 
--    6   u    'iter)   liy]  said   county,      .  eh    leeted  female 

child  of  the   age  or  five  years;    bi  oetor     talpib      .  ton, 

Jr.,  and  i^tojr      :    ">-      »  father  ai  child,  defendants 

to   so  id    petition,  the   trial    with  t] 

_         ..  testified  against  asked  for    the 

>n  e  or  guard  iansfe  lis  f   ther,   the  pe tit- 

er, fcitioaer  hired       irold      .   Lewis    special   counsel, 

who;     fron   the  record,  occupied   the  piece  conns,    . 

Lewis  made  a  vigorous  proaecuti  in  ■     Interests  of   1 

bitioner,    -  A   although  sslstaol     itates    attorney  took 
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part  throughout   the  trial,   it   is  apparent  from  the  record 

that  Lewis  was  master  of   the   situation  rather  than   the  public 

prosecutor. 

Lucy   Sin ton,   Valerie's  Mother,  had  been   married 
once  before   the   marriage   In   question  and  had   a  son  b'j  her   first 
carriage,  i'eter  Moore,   who  went  by  tJb  !  eter  Hinton. 

Peter  was  eleven  years  old  at  the   tlias    of  the  trial.     Valerie 

the    only  child  of   the    secowa   narriae.      _octor  ~'alph  T. 
Hint  on,   Jr.,    enlisted   in  the  medical  division  of   the   United 

'..    tes   in  194^   ss  a   psychiatrist,  and  was  still  in  the  military 
service -at  the  time    of  trial  and  testified  that  he  expected  to 
be  discharged  in  June,    19M?.     Lucy  uinton  lived  in  Chicago 
with  her   son  Peter,  her  mother  ^nd   father.     During  the  war 
years,    :-alp.u  T,   Hinton    ind    aucy  Hinton  lived   in  various   eaaps 
d  tiring   part  of  whieia   time    they  /alerie   a  J      -.  ■  I  th 

them  and  part  of  the    tj    e     alerie  was  with  her  grandfather 
and   grandmother  in   Hiincy.      It  appears   that   the   grandparents 
had  become   very  :auch  attached  to  Valerie,  ad 

Lucy  Hinton  lived  together  until   the   first  of      ugust,   194$. 

t  thet   time   Valerie  west  to     .uiacy   to   be  with  randparents, 

the  hintons  and   Lucy   Hinton  and  her  son  Peter  went  to   her 
■  rents   in  Chicago.      The   following  December  at  the  direction 
of  Ralph    ■:.      inton,   Jr.,  Lucy    Hinton  took  the  two  children 
and   went   to   his  parent's  hoae   in     uincy.     During  iebru 
and  larch  she  took  Valerie  to   her  home   in  Chicago   and   afterward 
came   back  to   Quincy  with  Valerie  and   stayed  with  the   two 
children  in  the   grandparent's  horae   in    .uincy.      In  the  latter 
part  of    april,    there   was  a   disagreement   between  the   -rancoother 
and   Lucy  Hinton, — the   grandraotner   taking   the   position  that 
Lucy  Hinton  favored  Peter  over  Valerie.      Luc.  ton  then 

wrote   to    the   father   and   as  i«b.at  he  would   prefer.     To 


. 
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straighten  the   wetter   oat  site   took  Peter  and  went  to  her 

rents  in  Chicago    and   left  Valerie  with   tht:  parents. 

The  following  October  the  husband  set  Luey  -  in  a  railroad 

station  in  Chicago   and   asked  for  a  divorce   .-no   offered  to  agree 
to   the   joint  custody  of  Valerie,    being   six  months  each.     She 
replied   that  she  would   cot  do  anything  which  would   break  up 
the   family.     He   insisted   that   he  wanted  a    divorce  because   she 

ie  aia  feel  inadequate  and  Inferior  and  that  there  were 
things  in  life  raore  important  than  love.  She  refused  him 
the  divorce.  Up  to  this  tiae  he  had  made  so  complaint  of 
Peter's   behavior  towards  his  sister  Valerie  to  b-rs,   Hinton. 

fter  the  Chicago   conversation  Hinton  wrote   hia   wife 
that  since  she  had  not  agreed  to  a   divorce  and  divided  custody 
of  Valerie  be  was  going  to  bring   salt  and  charge  her  'with 
neglect.     bra.    Hlntos  testified  that  she   arranged  to   take 
Valerie  and  Peter  with  her  ana  go  to  with  her  parents 

but   that  her  nusband    insisted  Valerie  stay  with    -is  parents 
for    a  while  and   she  agreed  to   that   if  in  tort  period   she 

could  co.-ae  to  her   in  Chicago.      bhe   kept  insisting   on  Valerie's 
return  to   her  and    finally    went   to    ...uincy   on  November  4,    1945 
without   any  notice  that   the  suit   bad  been  filed  and  found  an 
order  hud  been  entered  by   the  county  court  depriving  her  of 
the  custody   of   her  child  pending   the  suit,      witnesses  in 
behalf  of    the  petition  were  Doctor  C.   G.  Atherton,  psychiatrist, 
the  petitioner  Ralpia      .      inton,  a   psychiatrist,    the   fetter 

.    P,  Hinton,   Jr.,   a  psychiatrist,   Alsta  Hinton  the  grandmother, 
and   Elizabeth  Hinton  V/eaver,    the   sister  of  Doctor  Ralph  T. 
Hinton,   Jr.,    all  laaedl&te  relative. 3  of  the  petitioner.      They 
ill  testified   to   unusual  and  startling  sexual  acts  of  Peter 
towards  his  little    sister   that  occurred  months  before  filing 
this  petition  and   none   of  which  had  ever  been  reported  to  the 
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jther  until  '..octor   Kinton  Jr.,  hi  demand   on  L«cj 

•it on  for  a   divorce   and  been   refused. 

Phla  being   a  people's  case  it  should  proper;^  have 
been  carried   on  by  the   States  Attorney  of   the  county   in  an 
impart!:;!  manner  end  not  turned  over  to   s   special  prosecutor. 
Altheug     the  law  permits  under  certain  edreuiastaneea  the  hirin 
of  addition  . onael  to  aid    t         rosecutor,   this    Ls   ali 

done    st  the   discretion  or   the   tria]    ec       t  ...      a  the  duty 

of  the   trial   court  to   see   that  no    injustice   L        >ae«       n  this 
case   the  court  did   not  exercise   sound   discretion    Ln  alio-. 
the   special  attorns?   to  carrj    on  the    proceedings  as  t  ere 

carried   on,    tad   allow  the  cane  to  be  us  openi 

for  divorce.     The  error  was  sufficient   in  nature  as  to  cause 
a  reversal. 

it  the   tj  e  tit  ion        .    filed,   petitions! 

exclusive  control"  of   VaLeri*  tody  for 

weeks,  before.     The   allegation  con taj       t  in  the  .ion  the 

she  was  then  a   neglected  and  dependent  child   in   the  county  of 
Adams  was  faf©   ^nd  a  fraud,   and   if   the    States  At  to .    . 
acted   as  a   quasi    judicial  officer  and  t  Tits 

of   the  ca3e   a  petition  Id    sever  have  hee;     filed   under  t 

circumstances  here.      It  is    t  fey   of  roe  ecu  tor  to 

protect   the  de_  :.        .    see  that  law  mid    j:,  »ne 

as  much  as  I  :         to  enforce   the  Lai  . 

It   is  e   natter  of  eowion  knowledge  that  sale  ren 

e  te  i  .  to   not  have   sex  impulses   at   the   early   age  of  eleven 

and    it    is  not  necessary    to    consult   a    psychiatrist   for   this 
■■.no v.- led  ,e.      Pke   record  discloses  frost  the   tei  iy  of  Peter 

himself   that  he   is  a   normal,   healthy  child.     Sis   description 
of  Ms  love   towards  hi  a   sister  is  tlat  of  any  boy  of  eleven 
and  «hen  his   sister  c     e    La   court  an  '      she 

sane   sweetness.      In   Pact  the    two  children   acted     .ore    like 
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ordinary  beings   than  some  of   the  adult  sses. 

.  rs,  Lucy  Hiatos   .  ■    -         other  ...   the  . 

B   showed  the  natural  BBtherlj  Ises  towards     S3    children. 

Alt;  q         state  witnesses   s  hols  ich  bitt         as 

'  i  ards  Lucy  HI  at  on,   upoo  undergoing  cross  i  k«    u  they 

sees   e<  :  Ltted  she  was  e   good  serosa,  b<  tors*      ,      ad  no 

vices  nor  bad   habits,    but    I  ...        1  she    :  ivor  sr  son 

over  aer  daughter.     This  did    tot  Siselo!  e    LtseLI  iter 

she   refused    to   be  divorced    by  her  husband.     Ker  husband  ■ 

aot    lesitate    '  u  joirr  .  i   ■     i.  esses  in  cl  to 

neve  observed    J< ,      bno       I    sexual  acts  of  Peter  towards  his 

little  girl  which  he  e  u     -ever  reported  to  the       >ther 

end    used   ss  an  excuse   that   it  would         :e  hei    i       rj  . 

In     e  I  the  evidence  it   Is  hard  to  reconcile 

..  r.  Hlnton,   Jr.'s  st    fc«        t  tan  to  the   on         s    ! 

sexual  acts  and    then  bis  proposition  to   Mrs.   Hlnton  t: 

would   turn  the  little   girl  over  to  her   six  aonths  or  eaci 

yer-r.         mother  who  bears  a   child  and  I  .  ■■  is        r  full  dutj 

as  a  aether  should  not  have  that   c  her 

. . 

unless   the  proofs  are  clear    u&d    established  to       c  j    of 

certainty  in  keeping  with  the  res]  9 

a  child  rroa  its  mother,  particularly       girl  of   tender  ye_a-s. 

If  Dr.   ■  Lnton,   Jr.,    i  id    .is  relatj  . .  .  L  s  entitled    do 

a    div  rce  or   the   custody  of  Valerie   ...    should  ..    to  a    court 

Of   chancery    under  the  right  label   and   not   use  the  county   court 

in  an   effort  to  obtain  his  ends. 

e     re  therefor   compelled   to   hold  that  the  plaintiff 

In  error  Lucy  hinton  and  Valerie   Binton  did  aot  have  a   fair 

il    trial  hie   order  or   the    county  court  is   not  sustained 

by  the   loan  if  est  .      evidence.     For   the  reaso.is  herein 

a   uU  tted   the  order  of  the   county  court  is  hereby  reversed  with 
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directions   to    dismiss  the  petition. 
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Plaintiff-,       client, 
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'    .ton,  a  Corporation, 

Defendant-Appellee. 
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tiliam  S.        ddler  riled  his   eonaplaint  in  the 
Lreult  Court  of  EleLeaa  County  :.       '   .- 1  the  National  of 

Bio  ton  on  D«  er  11,   1945,    alle*  '  .     brei  eh  by  the 

of  a    1«      m      i        safety  deposit  box.  at  alls    .. 

U  U   ber   30,    1%1,  tiff  Is  081    fro 

defends;  t  tied  ..•   pi  s         sto     rilj   ased   by 

tin  ■:.  tetoser   5,   1942,     ■'    LatifJ  ?ita  Ms 

tier,    bla  sister,    called  at  the  t.     .  outer!  a  new 

as*      this  lease  -icknovJ. .  ■  receipt  of    |2,78  rt 

r<  c  .  e   I    i..s   t&ereia  fre        r«    or  I  rs,    Mill  .       .  Ler; 

in  con:  Idem  bi  >?,   lessor  l.  •  at, 

I,   for   one  j  i       fro  .  •  subject  to  renewal. 

was  si  •  Tor    t£i  •  Llie      .     Roberts,    eus\ 

by  tfililasi      .  Lessee.      la  a  further  provision 

villi:..    ..  Saddler  laddler,  ai  ity  and 


■ 


***eaj 


■ 


2. 

..at    "to    ;..:■."■•                    Ifl    fee     th*       OX    *          *    fee  ...          ..       P8j    ;vc 

i'rou  or  add  to    uvie  eonteafea  fch  id   absolute 

control  uvtr   th«   i  **, 

;  .     &«  i  ltj  .        fil* Ml  ;1  ;,    ;?'    unfe.i                         .  '■.■.'... 

ar       La  1943*              ■■■'■-^       d  hi     Bister    --eye  .;  .,,.         .   -. 

ti  e  box   by    the  cunt  ster  teej 

use  fee  ether  with   &«       .     ,-.    ,.   .,_.•  plaintiff  ..•  e  •    arj   to 
^        )      open            box. 

....    0        Li               rfefc             Lege  tfe  after  plei    t 


y 


.:-..-'.--.      ■ .  ,■ ,   ;.• '. .        •  ■■..-...      •         ...  m 

euneh  of    key©  left  w    !  ,       2    Latiff,    i ,.    to    the  box 

..  <,    aa  August  20,   194.3  d     i    i        ■■■  -    requested  entry 

to    to  ■■   boa    froffi    ..  e  ©us tod   .  a,      .■■  r  b  \  r  •  cor 

sj     .v..    :-s  l«;:-;.-: ..... ,    .  •..    ■  .-. .  .       .  e       !    stout,  on  Oefe  ber  5, 

1942  and  there&ftei    she    •  ..  soeess  to    !&«  box  re        irly. 

': ..     .  I h<  p  states   fehet 

the   bo.r    |4*000.00    ' ...  P«   ey,    •    cashier*  s  ej  eeis  Tor   #1,000.00 

a  •■  . .  '.;'...  to   plaJ  atis . 

■valued  efe     .,'.:...  -0.     .1".  .        wow  teved  .er, 

,      iiw3    -11  or  tie   E30n©y   squandered*     There  are 
.  1        felons  in      .......  I      I  a    Sadler 

did  not  :,         access  to   t*a<  to  pl&5  ttlff*a   1;..    > 

.  .    ,.■  ■  ,    t    it    seiiher  plaintiff  or    Mia  Saddler 

aatherisaed   &* fee     rent  •  •    ■■■•     fee   &h«    ..■- ■ 

i    .    fehst      is.  as  without  their  ■....■    i  si  -■    t. 

Plaint if 3  •.  sat  for      8000*00* 

.    .  -:   t  1  i  led    .■  a  to        -as 

the  <;     .  .   Lnt  &u  d       j  .  ed 

by  ;,.     ..        .  ■,   to  pi   '  ■ . 

i Lsed  fee  -  ■  fee    fehe  box 

I  u     rf     stlon  wafl     «a,rre<  »1     ati?f*s  <Wffi 

negligence.     ,rJLh_er£Ja£iar  _Bl&in.t,i£f  .ms  .sxaoted  tLaav^e  Ao  <&bk»k1 
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the   complaint    and    SUfi  i  ■■     «   it       .:>  filed,    CJ     ; 

other   things  line  allegation  that    ..  a  ;       .-idler  "discovered 

bunch  of  J£eys  left  with  her*    eke  key    to   the  box,    to 
the  a  13  on  that       «a    Jaddler  "discovered  among  itiff's 

personal   effects  and  colon  certain  bunch  of  keys,    one 

of  w.lch  was   the   key   to   said   safe  deposit   bos." 

On  January   JO,   1946  defendant  :;>oved  to  dismiss  the 
ended  co.  \1  int  setting   forth    the    same    ;rouads  that  were  u: 
to  allow  the  or!    La   I    complaint,  addition  defendant  alleged 

that  the  copy  of   the    lease  dated   October   5»   1942  attached  to 
the   complaint  as  an   exhibit  was   sot  a   correct  copy  because  it 
did   not    eontai  ;   Emma        ddler*s  allegation  re  discovery 

of  the   keys  an  i  inconsistent  witii     ha     itafcement  in   the 

original   complaint,  brusry   15    1946,    defe         it     filed 

an  amended  motion,   asking  that   the  ;  a  Lnt  be 

a  i  amis  sec"  or  in  the   alternative  to  dismiss  fche  original 
co;;,   j     at  if  the       .  .    aaent  were  stricken.     On  the    same  day, 
defendants  filed  &   motion  to   strike  the  amendment   to  the 

CO  it. 

March   2,    194- ,    the  Circuit  Court  ordered  that 
ita  (amendment  be  stricken,   ike  amended  complaint  be  dismissed 
and  that   plaintiff  take   nothing   by  his   suit.      Plaintiff  has 
appealed   to   this  court. 

,e  believe   the   circuit   court  erred   in  striki) 
plai    tiff's  amendment  to   the  complaint.     Section  46  of  the 
Givil  Practice  ftet   (111,  Hev.   Stat.    1945,   Ok.   110,     Jee.    17 
gives  litigants  broad    >owers  x.o    u&ez  trial 

courts  have  frequently   been  directed  to   be  liber;:]    in  allowing 
asm    .    ants,      ..ylavos  vs.   kolichrones,    316  111.  App,  444,   45 
fJ8.    (.10)   99.      imm     -  aidant's  contention  that    the 

original   complaint  admits  contributory    tie  9   that 


I 


' 


4. 

this  is  a  bar  to  an  action  on  the  lease,  we  see  no  reason 

why  plaintiff  should  not  be  permitted  to  remedy  this  improvident 

admission  by  amendment.   City  National  Bank  &   Trust  Company  vs. 

Oberheide  Coal  Company,  307  111.  App.  519;  30  H.  E.  (Ed)  753. 

The  court  improperly  dismissed  the  amended  complaint; 
the  judgment  of  the  circuit  court  of  McLean  County  is  reversed 
and  the  cause  remanded  to  that  court. 

REVERSED  AND  REMANDED. 
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TRtGT 

Agenda  So»l 


Virgil  6*  Hipp,  Trustee  In 
Bankruptcy  of  ;nelen  Houghton 
"rider,  bankrupt,  et  al., 

opellees, 


vs, 


Helen  Houghton  Orlder,  ©t  al. 
(Hay  R«  Irider,  Hiyir.lstr&tor 
of  the  I^tate  of  Marshal  Orider; 
deceased;,  ©t  al.,  poellants).  5 
(Verneena  ~denf   et  al.,  vs. 
Ja'-ea  trillion  Houghton,  et  al.)) 


oal  from  Circuit  (JotaPt 
of  enard  County,  Illinois. 


"i'heat,;  J. 

This  is  an  anneal  fro;-,  a  decree  sotting  aside  as 

/ 

fraudulent  a  warranty  deed  bj  "eler  'u   fcen  "rider  and  Ray  H. 

'rider,  her  husband,  conveying  an  Interest  in  real  estate  in 
/ 
-fenard  County,  Illinois,  to  "arshal  S.  'rider,  father  or  B*y  ". 

Jrider. 


The  oeaplftlnt  alleges  that  the  olalntlffj  "red  0.  Conover 
■and  ?*ary  E,  Kance,  Executrix,  are  creditors  of  Helen  and  Hay  3ri*«T 
by  virtue  of  a  mortgage  sad*  by  them  under  date  of  ''arch  4,  1920, 
foreclosure  of  which  was  begun  ay  If;,  1938,  and  which  resulted 
In  deficiency  judgments  on  October  88,  1933,  in  favor  of  plaintiff 
Conover  lr.  the  sum  of  '4731.90  and  In  favor  or  plaintiff  "ary  .". 
fance,  Hxecutrix,  la  the  sua  of  I   0.14.   I  %   corrolaint  further 
cHarges  that  ^elen  Houghton  'rider,  on  l^ece^ber  14,  1933,  filed 
her  voluntary  ->etltion  In  bankruptcy  and  was,  on  January  S,  1034, 
adjudged  a  bankrupt,  at  which  time,  Virgil   .    '   was  a     red 
Tr -stee  lr.  Bueh  bankruptcy,  duly  q   I  'ed  as  s-ich,  and  s'r.ce  Has 


ZtfA 


» 


been  so  acting;  that  executions  were  issued  on  said  judgments 
and  returned  unsatisf led;  that  the  elates  of  each  of  said 
judgment  creditors  were  duly  filed  and  allowed  in  3aid  ba»kr»pt«y 
but  remain  unpaid;  that  prior  to  the  rendition  of  said  judgments 
said  i'eler  Houghton  '.riAer  was,  on  June  2,    1932,  the  owner  of  an 
undivided  one-sixth  Interest  in  certain  real  estate  In  .'-'enard 
County,  Illinois,  subject  to  the  life  estate  fcbwwta  of  her 
mother,  on  which  said  date  the  said  Helen  Houghton  ;'*rlder  was 
indebted  and  liable  to  different  persons  in  excess  of  the  sum 
of  *t;000j  that  on  such  date  the  said  Helen  Houghton  C-rider  and 
her  husband,  &ay  R«  Sjpldsr,  .-rade  a  pretended  conveyance  purport!*! 
to  be  a  warranty  deed  to  the  father  of  !  ft]  ■'.  C-rlder,  to-wit: 
"'arshal  "rider,  of  said  real  estate,  for  a  pretended  consideration 
of  #ne  Dollar,  which  deed  was  recorded  In  the  "ecorder's  Office 
of  said  county  in  Book  72  of  Ueeda  at  page  532;  that  said  conveyance 
was  not  a  bona  fide  transfer  of  title  but  was  a  ->iere  shaw.  -nade  for 
the  purpose  of  defrauding  the  olaintlffs;  that  there  was  no  consi- 
deration for  such  conveyance  and  that  said  real  estate  Is  yet  held 
In  secret  trust  by  the  grantee  for  the  benefit  of   the  grantors, 
and  that  the  execution  and  delivery  of  said  deed  did  in  fact  make 


the  said  Helen  I'oughton  Orider  Insolvent  so  that  she  had  insufficient 


personal  property  to  pay  her  liabilities,  InelttiSiiQg  rhe  claims  of 
the  plaintiffs;  that  at  and  be  Tor®  the  making  of  suoh  deed,  the 

grantor  had  knowledge  of  the  claims  of  the  plaintiffs  and  knew 
that  she  was  thereby  making  herself  insolvent  and  that  such 
conveyance  was  fraudulent.  The  plaintiffs  -ray  that  said  deed 
n*y  be  held  a  fraudulent  conveyance,  he  declared  void  and  set 
aside. 
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The  answer  adrits  the  KtMsg  of  the  deed  in  question, 
the  indebtedness  of  Helen  and  Kay  Orider  at  that  time  la  excess 
of  ?£000,  end  the  subsequent  bankruptcy  of  Helen  -"rider,  but 
alleges  that  the  deed  to  Marshal  "rider  was  a  bona  fide  transaction 
and  r.ade  for  n  valuable  consideration  Is  excess  of  17000,  and  denies 
the  existence  of  any  trust  and  denies  that  the  plaintiffs  are  entitled 
to  any  relief. 

The  cause  was  referred  to  the  "aster  in  chancery  to  take 
proofs  and  re^rt  his  findings,  after  which,  the  "aster  reported, 
finding  that  the  d&e&   was  valid.  Objections  were  filed  which  later 
were  ordered  to  stand  as  exceptions.  The  court  reproved  the  ''aster's 
report  as  to  the  proofs  but  sustained  the  exceptions  and  or; tared  a 
decree  setting  aside  the  deed  Is  qua st ion*   'y  agreement  of  the 
parties,  the  real  estate  was  sold  in  a  separate  partition  suit  and 
the  proceeds  received  fro         uct  matter  of  this  deed  wore 
ordered,  in  the  above  .mentioned  decree,  to  be  paid  to  Virgil.  0.  vhiop, 
Trustee  In   Uankruntcy  of  ::elen  Houghton  Grider,  to  b®  held  by  the 
Trustee,  subject  to  the  order  of  the  United  States  District  Oettft 
for  disposition  among  her  unpaid  creditors. 

Por  an  understanding  of  the  issues  it  Is  necessary  to 
briefly  review  sorse  prior  transactions.   Is  1920,  a  45-acre  parcel 
of  real  estate  was  purchased  in  the  name  of  -ay  ^rider  fro?,  one 
Oroves.  The  purchase  orice  of  $13,500  was  handled  as  follows! 
1800  was  paid  is  cash;  Ray  hrider  and  his  fataar,  K*i*fe*3  Griper, 
■tads  their  note  for  $5000  to  one  Constance  "racVelton  and  the 
proceeds  of  that  note  were  paid  to  "roves  as  oart  of  the  purchase 
price,  and  in  1034,  arshal  3rider  said  this  not©  out  of  funds 
which  he  borrowed  fro;r  the  "ederal  Land  Bank;  Ray  and  Helen  Grider 
executed  their  notes  seoured  by  a  mortgage  on  said  45-acre  parcel, 
one  for  $6000  and  one  for  3000,  the  former  b-     :  the  property 
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of  the  plaintiff  Conover,  and  th$  latter  becoming  the  property 
of  one  Mar.i1-   .  "ance,  ■thefts  being  the  notes  or.  whloh  deficiency 
judgments  were  subsequently  fcakeifi  upon  foreclosure  and  being  the 
Subject  v.atterof  the'  ©la ires  of  tjne  plaintiffs  Conover  and  Heneej 
for  at  least  ten  years*  Interest/  was  paid  on  these  nates,  a  part 
of  whloh  was-  furnished  by  Rajjjr  Ojrider's  father,  "arshal  drld#a?« 

yy    It  is  urged  by  the  defendants  that  "ay  and  Helen  C-rider 
were  Indebted' to  Ray's  father,  ."arshal,  the  grantee  In  the  contro- 
versial deed,  '  in  an  amount  equal  to  or  In  excess  of  the  value  oA 
the  one- sixth  interest  of  Helen  In  and  to  the  real  estate,   's  to 

■ 

this,  the  testimony  shows  that  between  1926  and  1330,  "arshal  "rider 
loaned  to  Helen /end  Hay  Orlder,  for  family  purposes,  about  the  sum 
of  '?2OO0,  included  In  which  amount  was  an  Item  of  1117,83  to  build 
a  cara^®  °»  tN  4S-acr'e  parcel j  #1580  for  the  payment  of  Interest 
on  the  4S~acre  parcel  purchase j  $95*39  for  payment  of  taxes  on  the 
4'5-scre  parcel  j  fSS  to  nay  Installment  on  wash'       tn«|  204,79 
for'  payment  on  family  car,  together  with  miscellaneous  smaller  Items. 
In  addition  to  these  aroints,  Hay  also  borrowed  from  his  father  the 
Mvm   of  *1R0  In  the  fall  of  1926,  which  appears  to  have  been  Tor 
family  putfhtoses.  If  interest  were  eompvited  at  five  per  cent  on 
these  amounts,  the  total  would  have  reached  In  excess  of  "2600, 
principal  affid  interest,  as  of  the  date  of  the  deed,  .Tune  2,  1032, 
There 'Vi so  should  be  considered  the  payment  by  h&rshal  Grldar  or 
the  note  which  he  signed  to  obtain  the  era  of  '"5000  which  ?;as  used 
as  a  part  of  the  purchase  price  of  the  45-acre  parcel,  which  tract 
was  used  by  Fay  and  Helen  Orlder,  as  their  home,  for  at  least 
twelve  years.  The  testimony  Indicates  that  Helen  C-rMer  and  her 
father -In -law,  "arshal  "rider,  both  contemplated  that  she  was 
Indebted  to  hie  just  as  Ray  "rider  was  Indebted  to  his  father. 

rlor  to  the  death  of  Helen  -r'  ier's  father,  on  February  12,  1030, 
It  appears  that  she  Had  nothing  wlt.H  which  to  ?ay  or.  tuoh  obligatio? 
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but  by  the  fill  of  her  father,  she  acquired  her  one-sixth  Interest 
1»  the  real  estate  which  is  the  subject  matter  of  this  suit,  whioh 
interest  was  subject  to  the  life  estate  o"  her  mother. 

M  to  the  value  of  this  one-sixth  Interest,  numerous 
witnesses  testified  and  the  evidence  Is  quite  voluminous  and 
conflict  in 5.  According  to  the  highest  figures  Placed  open  the 
sa^e,  deducting  the  value  of  the  life  estate,  the  ire-sixth 
interest  of  Helen  Grider  lc  such  real  estate  would  have  been 
a;>  roxirately  -.4000.  The  testimony  of  other  witnesses  placed  the 
value  of  this  Interest  as  low  as  I 1800,  with  other  witnesses 
testifying  as  to  values  between  these  two  extremes. 

Ag  to  whether  there  was  any  consideration  for  the 
conveyance  to  Marshal  "rider,  it  is  our  opinion  that  at  such 


time,  Helen  Grider  and  her  husband  were  Indebted  to  the  grantee 
in  a  suie  in  excess  of  18000  and  that  such  pre-existing  debt  was 


a  good  consideration  as  aga'nat  other  creditors.  In  t-he   case  of 

o£  Flora 
First  National  Bank.va.  Cunningham,  267  111.  App.  430,  the  court 

said:   "Services  previously  rendered  by  a  grantee  to  her  grantor 

constitute  a  legal  consideration  for  the  deed  •  •  *  As  existing 

debt  is  a  valuable  consideration  for  a  deed  .  *  .  '  conveyance 

by  a  debtor  to  his  creditor  in  payment  of  an  antecedent  bona  fide 

debt  will  be  sustained  if  the  arount  o*   the  debt  Is  not  materially 

less  than  the  fair  and  reasonable  value  of  the  land  ...  -  debtor 

has  a  right  to  nrefer  a  o-edltor,  when  he  acts  without  fraud, 

leaving  nothing  for  bis  other  creditors  to  resort  to.  There  rust 

be  evidence  to  show  a  fraudulent  intent  before  a  conveyance  rade 

upon  a  valuable  consideration  -ray  be  held  fraudulent  as  to  creditors  . 

The  general  rule  is  that  where  property  is  transferred  in  payment  of 

a  debt,  fraud  cannot  be  Imputed  to  the  creditor  thus  ^referred  because 

of  his  knowledge  that  the  debtor  is  insolvent,  or  that  the  transfer 

is  of  all  the  debtor'  s-  orouerty.^^ 


M  to  whether  or  not  this  consideration  was  adequate, 
it  must  be  kept  In  mind  that  in  considering  the  valike  of  the 
real  estate  the  same  was  subject  to  an  outstanding  life  estate 
and  that,  in  general,  outstanding  life  estates  have  a  oppressing 
effect  on  the  marketability  and  value  of  remainders.  Strangers 
ordinarily  hesitate  to  buy  ar  undivided  interest  in  real  estate 
owned  by  a  family,  rendering  the  market  lir'ted  generally  t.-v 
-■embers  of  the  family,  "ogardless  of  this,  we  find  that  thero 
was  no  s'.ioh  Inadequacy  o~   consideration  as  to  justify  a  findir 
of  fraud  from  that  circumstance  alone.  In  the  case  of  Third 
National  Pank^vs.  Morris.  331  111.  230,  grantor  conveyed  to  his 
niece  certain  real  estat®  In  payment  of  a      >0  debt,  the  value 
of  the  real  estate  being  aonraised  as  low  as  "'9600  and  as  high  as 
C 17, 600.  The  court  sustained  the  transfer  with  the  finding* 
"There  was  clearly  no  such  inadequacy  of  consideration  as  to 
justify  a  finding  of  fraud  from  that  circumstance  alone." 

It  a  earn,  a  unquestionable  that  when,  on  Jure  2,  1932, 
Helen  Orider  and  her  husband  conveyed  the  .remises  in  question 
to  Marshal  Orider,  she  was  tendering  herself  Insolvent  and  was 
nref erring  one  creditor  over  another.  Thia  faet  alone  does  not 
justify  a  finding  of  fraud  nor  render  the  transaction  invalid. 
In  the  oas?  of  ^Iherg  vs.  i  i^-erman.  373  111.  306,  the  court  said: 
"The  well-established  law  Is  that  a  debtor  may  prefer  one  creditor 
when  he  acts  without  fraud,  oven  though  he  transfers  all  his  property 
to  the  -"referred  creditor.    debtor  may  prefer  one  creditor  although 
he  knowingly  hinders  and  delays  his  other  creditors  in  the  collection 
of  their  claims,  provided  the  conveyance  is  -«ade  in  good  faith  to 
discharge  the  preferred  claim." 

s  to  the  subject  of  fraud,  it  is  clear  that  fraud  will 
never  be  presumed  but  must  be  alleged  and  proved.  In  this  case 
there  is  not  such  proof  nor  Is  there  any  proof  that  the  real  estate 
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was  held  by  "arshal  "rider  In  secret  trust  for  the  benefit 
of  Helen  uriderf.  The  only  evidence  on  that  point  is  the 
testimony  of  >?plen  and  Bay  Srider,  who  stated  there  -was  no 
understanding^  written  or  oral,  that  !  arsval  ''rider  v.-as  to 
hold  the  property  for  either  or  both  and  that  neither  retained 
any  interest  in  property  which  was  conveyed  to  "arsbal  ->rider. 
The  fact  that  the  parties  to  this  deed  were  related  subjects 
the  transaction  to  a  closer  scrutiny  then  if  the  parties  were 
strangers,  but,  as  was  said  in  the  case  of  i:  ye  ply  vs.  B-erlyy 
363  111.  517:      i  *  that  these  parties  are  brothers  does  not 
of  itself  attain  the  dignity  of  proof  of  fraud,  nor  is  there  any 
presumption  that  their  transactions  with  one  another  are  fraudulent. 
I  en  are  presumed  to  be  honesty  and  their  dealings  with  one  another, 
even  though  they  are  brothers,  are  assumed  to  be  just  and  without 
taint,  .'.'raud  is  never  to  be  pre- supposed  but  rauat  he  established 
by  convincing  proof  and  by  the  greater  weight  of  the  evidence. 
(Cases  cited).   A  brother  may  protect  another  brother  who  is  his 
creditor  if  the  transaction  is  sade  in  good  faith,  "'or  does  the 
fact  that  the  parties  are  related  as  brothers  create  a  presumption 
that  there  is  rot  a  bona  ftde  indebtedness  owim?  by  one  to  the 
other.  The  conveyance  of  the  three  tracts  was  -rade  "or  an  adequate 
consideration." 

In  our  opinion,  the  Circuit  Court  erred  in  enterir 
the  decree  setting  aside  the  conveyance  in  question.   In  as  much 
as  the  undivided  one-sixth  interest  represented  by  this  conveyance 
has  been  sold  by  agreement  In  partition  and  the  proceeds  placed 
in  the  hands  of  the  'aster  in  Chancery,  the  decree  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded  with  directions  to  dismiss 
the  complaint  to  set  aside  this  deed, for  want  of  equity,  and  to 
award  the  proceeds  of  the  sale  of  the  interest  represented  by  this 
deed  and  accrued  income  therefrom  to  pay  ".  '"rider,  ''d-inistrator 


of  the  Eatate  of  Marshal  r.  -Jrlder,  deceased.  b&^**&-Srv^ 


Reversed  and  rewarded 
with  directions. 
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DENOTRIA  MOORE, 

Appellee, 


ALFRED  P.  SAUTTER,  FRANK 
BUDRECK  and  JOSEPH  BUDRECK, 
individually,  and  doing 
business  as  EUDRECK  TRUCK 
LINES, 

Appellants* 


APPEAL  FROM  SUPERIOR 
COURT  OF  COOK  COUNTY, 


\ 


IB.,   JUSTICE  SCANLAN  DELIVERED  3      I  IOH  0^   THE  COURT. 

A  personal  injury  suit  in  which  a  jury  returned  a  verdict 
finding  Alfred  F.  Sautter,  individually,  and  "rank  Budraek  and 
Joseph  Budreck,  individually,  and  doing  business  a3  T-udreck 
Truck  Lines,  defendants,  guilty,  and  assessing  plaintiff »s 
damages  at  $15*000.  Defendants  appeal  from  a  judgment  entered 
upon  the  verdict. 

The  accident  occurred  on  September  10,  194-0,  at  or  near 
the  Intersection  of  43d  street  and  State  street,  Chicago.  The 
day  was  dry  and  clear  and  the  accident  happened  in  the  late 
afternoon.  There  arc  stores,  gas  stations  and  business  houses 
at  the  intersection  and  many  people  pass  over  the  intersection 
around  four  o'clock  p.m.,  the  time  of  the  accident.  State 
street  is  a  north  and  south  six  lane  highway  and  43d  street 
Is  an  east  and  west  four  lane  highway.  Three  lines  of  cars 
can  travel  south  on  state  street  and  three  lines  of  cars  can 
travel  north  on  that  street  at  the  same  time.  There  are  two 
sets  of  street  car  tracks  in  the  center  of  each  street,  but 
the  tracks  on  43d  street  do  not  run  west  of  State  street.  Some 
State  street  cars  turn  east  on  43d  street;  others  go  directly 
south  on  State  street.  There  is  a  "painted  safety  island"  just 
west  of  the  southbound  track  and  about  twenty-five  or  thirty 
feet  north  of  43d  street. 
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Plaintiff 's  evidence  tends  to  support  the  following 
facts:  That  she  was  a  young  woman  in  good  health  and  had  finish- 
ed her  day's  work  shortly  before  she  boarded  a  south  bound 
State  street  car;  that  as  the  car  was  crowded  she  stood  on  the 
front  platform  and  as  the  car  approached  43d  street  she  could 
see  that  there  was  nothing  on  the  track  ahead  of  the  ear;  that 
the  car  stopped  at  the  intersection  of  43d  street  and  State 
street  with  its  front  end  about  four  or  five  feet  north  of  the 
north  crosswalk  of  43d  street,  and  when  the  motorman  opened  the 
door  she  was  the  first  passenger  to  alight  from  the  car;  that 
she  was  going  to  43d  street  and  Michigan  avenue,  which  was  two 
blocks  east  of  the  intersection;  that  after  she  alighted  she 
walked  to  her  left  (in  an  easterly  direction)  around  the  front 
of  the  standing  car  to  a  point  between  the  southbound  and 
northbound  street  car  tracks;  that  at  that  point  she  was  about 
a  foot  east  of  the  southeast  corner  of  the  standing  street  car; 
that  she  looked  to  the  south  to  see  if  any  traffic  was  coming, 
"to  see  if  I  could  cross  the  street  at  that  time";  that  there 
was  no  street  car  in  front  of  the  car  from  which  she  had  alighted 
and  there  was  no  street  car  turning  east  on  43d  street  at  that 
time;  that  as  she  stood  at  the  said  point  she  saw  an  automobile 
coming  north  on  State  street  and  crossing  43d  street;  that  the 
automobile  was  inside  of  the  safety  Island  located  south  of  43d 
street;  that  she  stopped  to  let  this  automobile  pass  her  and  it 
did  pass  her;  that  she  saw  a  truck  coming  north  on  State  street 
and  saw  it  crossing  43d  street;  that  this  truck  was  about  the 
middle  of  43d  street  when  she  last  saw  it;  that  she  stood  still 
at  the  said  point  as  it  seemed  to  her  that  the  truck  was  coming 
behind  the  automobile  which  had  passed  her  and  in  the  same  lane; 
that  the  truck  struck  her  and  caused  the  injuries  for  v/hich  she 
sued;  that  Alfred  F,  Sautter,  defendant,  the  driver  of  the  truck, 
had  been  over  that  place  two  or  three  hundred  times  prior  to  the 
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day  of  the  accident  and  knew  that  the  intersection  of  43d  and 
State  streets  about  the  time  the  accident  occurred  was  a  busy 
intersection  and  that  people  crossed  it  from  north  to  south  and 
from  east  to  west;  that  at  the  time  of  the  accident  and  just 
prior  thereto  Sautter  did  not  notice  whether  any  people  were 
crossing  the  intersection;  that  Sautter  drove  the  truck  over  the 
intersection  at  the  rate  of  thirty-five  or  forty  miles  an  hour; 
that  he  struck  plaintiff  at  the  front  end  of  the  standing  street 
car,  which  was  fifty-two  feet  long,  and  that  after  the  accident 
she  was  lying  at  the  rear  door  of  the  street  car,  and  that  he 
ran  the  truck  fifty  or  seventy-five  feet  beyond  the  point  where 
she  was  lying  before  he  brought  the  truck  to  a  stop;  that  after 
the  accident  plaintiff  was  "hanging  onto  the  left  front  fender 
of  the  truck  *  •  *  half  way  off,  over  the  left  side  of  the  truck"; 
that  at  the  time  of  the  accident  there  was  no  traffic  on  State 
street  to  the  right,  or  east,  of  the  truck  and  there  were  no  cars 
parked  along  the  east  curb  of  State  street;  that  there  was  no 
traffic  going  east  or  west  on  43d  street. 

Defendants'  theory  of  the  case  is:  That  defendant  Sautter 
was  driving  the  truck  "north  on  or  a  little  to  the  right  of  the 
northbound  State  Street  street  car  tracks";  that  he  was  traveling 
at  a  speed  of  about  eighteen  to  twenty  miles  an  hour  and  that 
when  he  reached  the  intersection  of  43d  street  he  stopped  to  allow 
the  east  and  west  traffic  to  pass;  that  when  that  traffic  passed 
he  started  across  43d  street  and  at  that  time  there  were  two 
southbound  State  street  cars  north  of  43d  street;  that  the  first 
car  was  a  "Root  Street"  car;  that  Root  street  cars  turn  east  on 
43d  street;  that  the  two  cars  were  standing;  that  the  Root  street 
car  started  up  and  traveled  a  few  feet  out  into  43d  street  and 
turned  slightly  to  the  east,  intending  to  proceed  in  that  direction 
on  43d  street;  that  the  motorman  of  the  Root  street  car  saw  the 
truck  driven  by  Sautter  proceeding  north  on  the  northbound  street 
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car  tracks  and  stopped  his  car  to  allow  the  truck  to  proceed 
northward;  that  as  Sautter's  truck  proceeded  north  on  State 
street  and  to  the  north  of  43d  street  the  Root  street  ear  and 
the  second  State  street  car,  from  the  front  of  which  plaintiff 
alighted,  were  about  four  or  five  feet  apart j  that  as  he  passed 
the  Root  street  car  he  blew  his  horn;  that  he  was  going  between 
eighteen  and  twenty  miles  an  hour  at  that  time;  that  just  as  he 
passed  the  foot  street  car  a  colored  lady  came  running  out  from 
between  the  two  street  cars;  that  he  immediately  slammed  on  his 
brakes  as  hard  as  he  could  and  threw  the  truck  to  the  right; 
that  the  woman  was  about  four  feet  from  his  truck  when  he  first 
saw  her  and  that  as  she  ran  she  was  looking  east;  that  the  left 
front  fender  of  his  truck  struck  her;  that  when  he  stopped  his 
truck  the  rear  wheels  and  front  wheels  were  off  the  northbound 
track  and  were  headed  toward  the  east,  and  the  truck  obstructed 
the  northbound  street  car  track  after  it  stopped.  There  was 
evidence  that  supported  defendants'  theory  of  fact. 

In  our  judgment  the  contention  of  defendants,  strenuously 
argued,  that  plaintiff  was  guilty  of  contributory  negligence  as 
a  matter  of  law,  cannot  be  sustained.  As  stated  in  Mpran  Vq,., 
Oatz.  390  111.  4r/8,  486:   "Each  case  must  be  determined  from 
its  particular  facts.  The  question  of  contributory  negligence 
is  one  which  is  pre-eminently  for  the  consideration  of  a  jury. 
It  cannot  be  defined  in  exact  terms  and  unless  it  can  be  said 
that  the  failure  of  the  plaintiff  to  look  again  was  so  palpably 
contrary  to  the  conduct  of  a  reasonably  prudent  person  as  to 
show  contributory  negligence,  the  i  sue  is  one  for  the  jury." 
In  Blumb  v.  Getzf  366  111.  273,  the  decedent,  in  broad  daylight, 
walkec1  into  a  traffic  lane  of  a  State  highway  and  stooped  to 
recover  a  glove  which  he  had  dropped,  and  while  in  this  position 
he  was  struck  by  defendant's  automobile.  The  defendant  in  that 
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case  strenuously  contended  that  undor  such  a  state  of  facts  the 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of 
law,  but  the  contention  was  not  sustained,  the  court  observing 
(p.  277):   "The  question  of  contributory  negligence  is  one  which 
is  preeminently  a  fact  for  the  consideration  of  a   jury.  It  can 
not  be  defined  in  exact  terms  and  unless  it  can  be  said  that  the 
action  of  a  person  is  clearly  and  palpably  negligent,  it  is  not 
within  the  province  of  the  court  to  substitute  its  judgment  for 
that  of  a  jury  which  is  provided  for  the  purpose  of  deciding  this 
as  well  as  the  other  questions  in  the  case."  The  cases  cited  by 
defendants  in  suoport  of  their  contention  differ  from  the  instant 
one  upon  the  facts.  One  of  the  eases  relied  upon  by  defendants 
is  Moran  v.  Gatz,  324  111,  App.  45,  but  the  decision  in  that  case 
was  reversed  by  the  Supreme  court  (390  111,  478,  486.)  ffie  are 
firm  believers  in  the  jury  system  and  are  in  full  accord  with  the 
rule  stated  by  the  Supreme  court  in  People  v.  Haniseh.  36I  111* 
465,  468,  that  "The  utmost  caution  should  be  exercised  not  only 
by  the  trial  courts  but  by  the  reviewing  courts  to  uphold  the 
sanctity  of  the  trial  by  jury."  We  are  satisfied  that  we  would  be 
usurping  the  functions  of  the  jury  if  we  were  to  hold  that  plain- 
tiff was  guilty  of  contributory  negligence  as  a  matter  of  law.  We 
may  add  that  defendants'  counsel  have  made  arguments  in  support 
of  the  instant  contention  that  would  be  germane  and  proper  if  the 
contention  involved  a  question  as  to  the  weight  of  the  evidence. 

The  contention  of  defendants  "that  the  accident  was  the 
result  of  plaintiff's  conduct  and  not  by  reason  of  any  wrongful 
or  negligent  driving  on  the  part  of  the  defendant  Alfred  P, 
Sautter,"  is  without  merit,  wor  is  there  any  merit  in  the  further 
contention  that  "the  plaintiff  failed  to  prove  that  the  defendant, 
Alfred  P.  Sautter,  was  the  agent  or  servant  of  the  defendants, 
Frank  Budreck  and  Joseph  Budreck  or  that  he  was  acting  within  the 
scope  of  any  employment  for  them.  The  court  should  have  directed 
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a  verdict  as  to  the  defendants,  Prank  and  Joseph  Budreck." 

Defendants  contend  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence.   After  a  careful  consider- 
ation of  £.11  ©f  the  evidence  we  have  been  forced  to  the  con- 
clusion that  the  finding  of  the  jury  that  plaintiff  was  not 
guilty  of  contributory  negligence  is  against  the  manifest 
weight  of  the  evidence  and  that  the  instant  contention  must 
be  sustained. 

M  tills  case  may  be  tried  again  we  refrain  from  analyzing 
and  commenting  upon  the  evidence  that  bears  upon  the  question 
as  to  whether  or  not  plaintiff  was  guilty  of  contributory  negli- 
gence. 

The  judgment  of  the  Superior  court  of  Cook  county  is 

reversed  and  the  cause  is  remanded  for  a  new  trial. 

JUDGMENT  CAUSE 

FOR  A  HE1     uL, 

■iullivan,  P.  J.,  and  Friend,  J.,  concur* 
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RAYMOND  KOLL, 

Appellant, 

T. 

NORMAN  J.  MITCHELL, 

Appellee. 


APPEAL  PROM 

SUPERIOR  COURT 

COOK  COUNTY' 
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MR.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT* 
By  this  appeal  plaintiff  seeks  to  reverse  a  judgment 
in  favor  of  defendant  entered  on  the  verdict  of  a  jury  in  an 
action  for  personal  injuries. 

The  gist  of  the  complaint  is  that  on  September  18, 
1941  defendant  drove  Me  automobile  in  an  easterly  direction  on 
Rosemont  Avenue  across  the  Intersection  of  Western  Avenue  in 
the  (Jlty  of  Chicago;  that  defendant's  automobile  struck  plaintiff 
as  he  was  crossing  Rosemont  Avenue  in  a  northerly  direction  at 
the  crosswalk  on  the  east  side  on  Western  Avenue;  that  defendant 
was  guilty  of  negligence  in  (1)  failing  to  give  warning  of  the 
approach  of  his  automobile;  (2)  in  failing  to  give  plaintiff  the 
right  of  way.  In  his  answer  defendant  avers  that  plaintiff  was 

guilty  of  contributory  negligence. 

Facts  necessary  to  an  understanding  of  the  caee  may  be 
summarized  as  follows.  At  about  7s 45  a.  m.  on  the  day  of  the 
occurrence,  plaintiff,  a  mechanical  engineer,  left  his  home  at 
6244  Claremont  Avenue,  intending  to  board  a  southbound  Western 
Avenue  street  oar  at  the  northwest  oorner  of  Western  and  Rosemont 
avenues.  At  Its  intersection  with  Western  Avenue,  Rosemont  is 
an  asphalt-paved  street  30  feet  in  width.  Western  is  about  100 
feet  wide  with  street  car  tracks  in  the  center  thereof.  Plaintiff's 
residence  was  located  one  block  east  of  Western  and  some  distance 
south  of  Rosemont  Avenue,  On  the  southeast  corner  of  the  inter- 
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section  was  a  building  about  20  or  25  feet  long  facing  Western 
Avenue;  immediately  back  of  it  to  the  east  was  a  vacant  lot 
75  or  100  feet  long  and  extending  south  from  the  south  sidewalk 
on  Rosemont  Avenue  about  75  feet.  Extending  diagonally  across 
this  vaoant  lot  was  a  footpath  which  commenced  at  the  southeast 
oarner  of  the  lot  and  terminated  at  the  south  walk  of  Rosemont 
Avenue  8  or  10  feet  east  of  the  building  on  the  southeast  corner 
of  the  intersection.  On  the  day  of  the  accident  plaintiff  left 
his  residence  through  the  rear  entrance,  as  was  his  custom,  on 
his  way  to  work.  Following  the  path  across  the  vacant  lot,  he 
reached  the  south  walk  of  Rosemont  Avenue  a  considerable  distance 
east  of  the  crosswalk  on  the  east  side  of  ,'estern  Avenue.  Beyond 

this  point  the  direction  of  plaintiff's  course  of  travel  is 
controverted. 

There  is  also  a  conflict  in  the  testimony  as  to  the 
precise  place  in  Rosemont  Avenue,  with  reference  to  the  crosswalk, 
plaintiff  was  struck  by  defendant's  automobile. 

Plaintiff's  theory  of  the  case  is  that  he  was  struck 
by  defendant's  automobile  as  he  was  walking  north  across  Rosemont 
Avenue  on  the  east  crosswalk  at  a  point  north  of  the  center  of  the 
street.  Defendant's  theory  is  that  plaintiff  ran  suddenly  from 
behind  an  automobile  parked  at  the  south  curb  of  Rosemont  Avenue 
30  or  40  feet  east  of  Western  Avenue  into  the  right  front  fender 
of  defendant*^  automobile  as  it  was  straddling  the  center  of 
Rosemont  Avenue* 

Plaintiff's  first  contention  is  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence. 

Plaintiff  testified  in  substance  that  he  was  50  years  of 
age,  totally  blind  in  his  left  eye  since  childhood  and  at  the  time 
of  the  accident  he  suffered  from  granulated  eyelid*  in  his  right 
eye;  that  when  on  leaving  the  diagonal  footpath  he  came  to  the 
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south  walls:  of  "osemont  Avenue  he  turned  left,  walking  In  a 
westerly  direction  to  the  east  crosswalk  of  Western  Avenue;  that 
as  he  reached  the  east  side  of  Western  Avenue  and  faced  north 
he  looked  to  the  east  and  then  to  the  west;  that  he  saw  an  auto- 
mobile standing  on  the  west  side  of  the  street  (Western  Avenue) 
near  the  crosswalk  of  Rosemont  about  the  center  of  the  etreet 
"possibly  north  of  eenter";  that  he  started  across  the  street 
"walking  at  normal  speed";  that  when  he  got  to  the  center  of 
the  street  he  again  looked  to  the  east  but  "saw  no  traffic"; 
that  as  he  proceeded  three  or  four  steps  farther  north,  "I  felt 
something  hit  me  on  the  left  side;  there  was  no  horn  or  signal; 
the  automobile  went  30  to  35  feet  before  it  finally  stopped." 
On  cross-examination  plaintiff  testified  that  there  were  no 
marks  in  the  center  of  Rosemont  or  marks  defining  the  crosswalk; 
"when  I  got  to  the  precise  center  of  the  street  I  looked  east 
to  be  sure  no  traffic  was  coming  west;  I  did  not  look  west  at  all; 
I  was  looking  a  little  to  the  west  until  I  got  to  the  center  of 
the  street,  then  I  turned  to  look  to  the  other  side;  the  last 
time  I  saw  the  auto  was  when  I  stepped  off  the  south  curb  and 
saw  it  still  standing  there;  I  did  not  look  again  to  the  west 
after  I  stepped  off  the  curb;  I  didn't  see  the  automobile  until 
I  was  struck* H 

Edward  Brieske,  a  police  officer,  testified  that  he 
came  to  the  scene  of  the  accident  in  response  to  a  radio  call; 
that  he  found  the  defendant's  car  30  or  40  feet  east  of  the  east 
crosswalk  of  Vestern  Avenue  fairly  close  to  the  center  line  of 
Rosemont  Avenue;  that  he  observed  glass  strewn  on  the  street  at 
the  east  crosswalk  just  north  of  the  center  of  the  street,  which 
extended  a  distance  of  5  feet  east  of  the  crosswalk;  that  the 
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right  front  headlight  of  defendant's  automobile  was  broken; 

that  "there  were  skid  marks  east  of  the  headlight  glass,  starting 

about  3  or  4  feet  east  of  the  end  of  the  glass,  that  would  be 

approximately  8  feet  east  of  the  crosswalk." 

Officer  Dennis  MoDonough,  who  accompanied  Officer 
Brleske  to  the  scene  of  the  accident,  testified  that  the  defendant's 
automobile  was  standing  30  or  40  feet  east  of  the  crosswalk; 
"the  glass  started  Just  east  of  the  east  crosswalk  and  was 
scattered  over  the  street  10  feet  or  so;  it  commenced  at  the  cross- 
walk; the  skid  marks  were  10  or  12  feet  long;  the  skid  marks 
started  5  to  10  feet  east  of  the  crosswalk  and  extended  10  feet; 
the  glass  commenced  2  or  3  feet  east  of  the  east  crosswalk;  it 
was  soattered  all  around  there  on  the  south  and  north  side;  I 
think  there  were  one  or  two  cars  parked  on  the  south  side  of 
Rosemont  east  of  Western  Avenue,  maybe  15  or  20  feet  east  of  the 
crosswalk;  we  parked  our  car  along  the  south  curb;  there  was  a 
car  in  front  of  us," 

Officer  Brieske,  recalled,  in  behalf  of  the  plaintiff, 
testified,  "When  I  came  to  the  scene  of  the  accident  there  were 
no  cars  parked  on  the  south  side  of  Rosemont  east  of  Western 

Avenue  facing  east."  On  cross-examination,  Officer  Brieske 

v 

testified,  "The  glass  was  not  scattered  on  both  sides  of  the  street; 
it  was  all  east  of  the  east  sidewalk  and  continued  in  one  straight 
line  east;  the  glass  started  15  to  17  feet  east  of  the  east  curb; 
there  was  no  auto  parked  in  front  of  us  on  the  south  side  of 
Rosemont  Avenue*" 

Plaintiff's  counsel  read  a  statement  made  by  the  defendant 
to  the  police  in  which  he  said  he  was  driving  about  15  miles  an  hour 
at  the  time  of  the  accident;  that  the  pavement  was  good  and  the 
street  was  dry;  "there  was  a  blinding  sun;  I  had  the  sun  visor 
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down  and  sun  glasses  on  and  didn't  see  a  pedestrian  crossing, 

and  the  right  front  headlight  of  my  oar  struck  him;  I  didn't  see 

him  until  the  bump;  the  car  traveled  10  feet  after  the  accident; 

there  were  no  automobiles  on  the  street  at  the  time  of  the  accident." 

Three  witnesses  testified  in  behalf  of  the  defendants 
Ralph  Brown  Walters;  Axel  Liden;  and  the  defendant.  Walters, 
testifying  by  deposition,  stated  that  he  knew  neither  of  the 
parties;  that  on  the  day  of  the  accident  he  was  on  the  west  side 
of  Western  Avenue  and  north  of  Rosemont  about  125  feet,  walking 
south,  "when  I  heard  the  thud";  I  noticed  some  gentleman  picking 
up  another  gentleman  in  the  street  right  in  front  of  the  automobile 
in  Rosemont  Avenue  about  50  feet  east  of  the  easterly  curb  line 
of  Western  Avenue;  the  rear  of  the  car  was  50  feet  or  more  from 
the  easterly  curb  of  Western  Avenue;  I  saw  skid  marks  S  or  4 
feet  long  running  parallel  and  in  the  rear  of  the  car;  the  left 
front  wheels  were  just  about  the  center  of  the  street;  the  bulk 
of  the  glass  was  underneath  the  car;  you  could  hardly  see  at  all 
looking  into  the  sun  as  you  proceeded  east  across  Western  Avenue; 
the  left  wheel  was  six  inches  or  a  foot  over  the  center  line." 

Liden  testified  that  he  had  a  hewspapar  stand  at  the 
horthweat  corner  of  Rosemont  and  Western;  "At  the  time,  I  was 
standing  in  front  of  the  news  stand  facing  east;  my  news  stand 
is  12  or  15  feet  west  of  the  west  curb  and  about  4  feet  north; 
the  man  (plaintiff)  came  back  from  the  alley;  there  was  a  oar 
parked  on  the  south  side  by  the  ohloken  house;  this  man  ran  right 
in  front  of  that  car  and  out  to  the  street  and  that  is  when  the 
accident  occurred;  he  was  not  walking,  he  was  running}  the  front 
of  the  oar  was  parked  about  25  feet  east  of  the  crosswalk;  I  saw 
Mitchell* s  car  all  the  wayt  he  crossed  slanting  to  get  on  the 
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right  side,  at  an  angle;  he  stopped  just  in  front  of  the  car;  he 
just  went  5  or  6  feet  after  he  collided  with  plaintiff ;  the  injured 
man  was  not  at  any  time  on  the  east  crosswalk;  it  happened  30  or 
35  feet  east  of  the  crosswalk." 

Defendant  testified  that  he  parked  his  car  on  the 
northwest  corner  of  the  intersection  to  purchase  a  newspaper;  "I 
cut  diagonally  across  the  street;  about  10  feet  east  of  the  cross- 
walk there  was  an  impact;  there  was  an  auto  parked  10  or  15  feet 
from  the  east  crosswalk;  at  the  time  of  the  impact  my  ear  was 
just  a  foot  or  two  ahead  of  the  parked  car  farther  east;  when  my 
car  came  to  a  stop  after  the  accident  the  rear  end  was  15  or  20 
feet  east  of  the  east  crosswalk;  I  was  straddling  the  middle  of 
the  road*" 

The  law  is  well  established  that  each  party  has  a  right 
to  have  a  jury  instructed  upon  his  theory  of  the  case  if  it  has  a 
basis  upon  which  to  rest,  (Chicago  Union  Traction  Go.  v.  B rowdy. 
206  111.  615-623;  Fessenden  v.  Doane.  188  111.  228,  231. ) 

In  the  instant  case  there  is  evidence  which  supoorts 

defendant's  theory  that  plaintiff  emerged  suddenly,  from  behind  an 
automobile  parked  at  the  south  curb  of  Rosemont  Avenue,  a  considerable 
distance  east  of  the  crosswalk,  and  that  the  impact  occurred  at 
this  point. 

The  probative  value  of  evidence  and  the  conclusions  to  be 
drawn  from  it  lies  within  the  province  of  the  jury  and  this  court 
is  without  authority  to  weigh  the  evidence.   (Jones  v.  Keenberg.  299 
111,  App,  551;  Mueth  v.  Jaska,  302  111.  App,  289,  294;  Phlloott  v. 
Parham.  316  111.  App.  278,  281,)  In  our  view,  the  evidence  was 
ample  to  warrant  the  verdict  of  the  Jury  and  we  are  therefore  not 
disposed  to  hold  that  it  was  against  the  manifest  weight  of  the 
evidenoe. 
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Plaintiff  insists  that  the  court  also  erred  in  giving 
two  instructions  at  the  request  of  the  defendant.  The  objections 
as  stated  in  his  brief  at  pages  23  and  24  are,  in  substance,  that 
these  instructions  failed  to  consider  the  fact  that  the  plaintiff 
was  on  a  crosswalk  or  was  within  the  sphere  protected  by  law  even 
if  he  was  not  wholly  within  the  unmarked  crosswalk,  and  that  the 
defendant  struck  the  plaintiff  while  in  the  north  half  of  the 
road  (Rosemont  Avenue).  In  support  of  hie  position  plaintiff 
relies  on  the  recent  case  of  Moran  v.  G-atz.  390  111,  478,  which 
Involved  the  construction  of  the  right-of-way  statute,  111,  Rev, 
Stats,  1943,  ch.  §Sfc,  sec,  171,  There  the  plaintiff  was  injured 
while  on  a  crosswalk  and  that  fact  was  not  controverted,  Because 
of  the  dissimilarity  of  the  faets,  we  do  not  think  that  the  Moran 
case  is  sufficiently  akin  to  the  case  at  bar  to  make  it  controlling, 
We  think  the  court  was  justified  in  giving  the  instructions  complained 
of  and  that  they  correctly  stated  the  law  governing  the  case. 

Plaintiff  contends  that  the  verdict  was  the  result  of 
Improper  remarks  of  counsel  for  the  defendant.  It  appears  that 
defendant's  counsel,  during  cross-examination  of  plaintiff's  witness 
Brleske,  had  before  him  what  purported  to  be  a  copy  of  a  police 
report  and  so  stated  to  the  witness.  He  then  propounded  the  following 
questions:  "You  have  been  sworn  here,  have  you?H  "I  notice  in 
answer  to  question  six  &hat  there  is  a  cross-mark  where  it  says  with 
reference  to  what  the  pedestrian  was  going;  when  did  you. put  that  on?" 
The  witness  replied:   "At  the  time  I  made  the  report  out,"  Immediately 
thereafter,  counsel  made  the  following  statement:   "Well,  here  is 
one  I  have  from  the  police  department,  and  I  call  your  attention 
to  the  fact  that  it  is  not  on  that,"  The  court  sustained  an  objection 
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to  the  use  of  the  alleged  copy  toy  defendant's  counsel.  Plaintiff 
argues  that  this  was  done,  "with  the  idea  of  discrediting  the 
officer  in  the  eyes  of  the  jury  and  implying  that  he  had  falsified 
the  report."  It  appears  that  defendant's  counsel  made  no 
objection  to  the  introduction  in  evidence  by  plaintiff  of  the 
original  report  (Rec.  p.  148);  nor  did  the  trial  court  preclude 
plaintiff's  oounsel  from  clarifying  the  discrepancy  in  the  report. 

Plaintiff  also  complains  that  defendant's  counsel  read 
to  the  jury  certain  portions  of  witness  'waiters'  deposition 
relating  to  some  person  who,  claiming  to  be  a  representative  of 
plaintiff's  attorney,  interviewed  the  witness  and  that  the 
questions  and  answers  so  read,  as  well  as  oertain  remarks  of 
defendant's  counsel  and  by  the  trial  court,  materially  prejudiced 
the  plaintiff's  cause  in  the  eyes  of  the  jury.  Upon  a  careful 
reading  of  the  record  it  appears  that  the  trial  court  struck  out 
parts  of  Walters'  deposition  and  instructed  the  jury  to  disregard 
it,  thus  in  our  opinion  removing  any  danger  of  prejudicing  the 
Jury.  Although  some  of  the  remarks  of  defendant's  counsel  and 
the  court's  comment  complained  of  may  be  subject  to  criticism, 
we  do  not  think  they  are  of  such  a  character  as  to  warrant  a 
reversal  of  the  judgment, 

For  the  reasons  given  the  judgment  is  affirmed, 

JUDGMENT  AFFIRMED, 

KILEY  AND  BURKE,  JJ.  CONCUR, 
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MAE  SULLIVAN,  Administratrix  of  O/ 

the  Estate  of  ROBERT  C.  SULLIVAN, 

deceased, 


Appellant, 

v. 

UNION  TRANSFER  COMPANY  OF  OMAHA, 
a  corporation, 


Appellee, 


APPEAL  FROM     «/      / 


SUPERIOR  COURT 


IS 


COOK  COUNTY. 

-UAe  133 

MR.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  a  judgment  in  favor  of  defendant 
entered  on  the  verdict  of  a  jury  in  a  suit  brought  under  the 
Injuries  Act  to  recover  damages  resulting  from  the  wrongful 
death  of  plaintiff's  intestate  Robert  C.  Sullivan. 

Late  in  the  afternoon  on  December  31,  1942,  Robert 
Sullivan,  aged  15^  years,  and  Kelmer  Claesson,  his  companion 
aged  14  years,  were  riding  their  bicycles  north  on  Ashland  Avenue 
in  the  City  of  Chicago.  At  74th  Street,  Ashiand  Avenue  is  66| 
feet  wide  with  street  car  tracks  running  in  the  center  thereof. 
A  short  distance  north  of  74th  Street  a  railroad  viaduct  95§ 
feet  wide  passes  over  Ashland  Avenue,  and  at  this  point  the 
pavement  of  Ashland  Avenue  narrows  to  46  feet.  Underneath  the 
viaduct,  in  the  center  of  the  highway,  are  nine  steel  supporting 
pillars.   The  northbound  street  car  rails  lie  east  of  the  steel 
pillars  and  the  distance  between  the  east  rail  of  the  northbound 
street  car  tracks  and  the  east  curb  of  Ashland  Avenue  is  13  feet 
3  inches.  There  is  also  a  row  of  similar  pillars  one  foot  east 
of  the  east  curb  of  Ashland  Avenue,  the  first  three  of  which  are 
spaced  12  feet  apart. 
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As  Robert  Sullivan  and  his. companion  Claesson  neared 
the  viaduct  they  were  riding  abreast.  Upon  reaching  the  place 
where  the  highway  converged  at  the  viaduct,  Robert  Sullivan  rode 
ahead,  leaving  Claesson  about  an  automobile  length  behind,   when 
Robert  Sullivan  reached  a  ooint  under  the  viaduct  somewhere 
between  the  second  and  third  pillars  near  the  east  curb  of  Ashland 
Avenue  he  came  opposite  the  right  rear  dual  wheels  of  the 
defendant's  truck,  which  was  proceeding  north  while  straddling 
the  east  rail  of  the  northbound  street  car  tracks.  While  the 

truck  and  bicycle  were  in  this  position  the  outer  right  rear  tire 
of  defendants  truck  blew  out.  At  that  moment  Robert  Sullivan 
appeared  to  lose  control  of  his  bicycle,  it  swerved  and  struck 
the  curb,  causing  him  to  be  catapulted  over  the  handlebars,  The 
injuries  suffered  from  the  fall  resulted  in  his  death.   The  accident 
happened  about  4;30  p.m..   The  weather  was  clear  and  the  visibility 
under  the  viaduct  was  good. 

Plaintiff's  contention  is  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence. 

There  were  three  occurrence  witnesses:  Helmer  Claesson, 
Bernard  Tarka  the  truck  driver,  and.  Loretta  Sommers.  Helmer 
Claesson,  called  as  a  witness  in  behalf  of  the  plaintiff,  testified 
substantially  as  follows?  That  he  and  the  deceased  rode  alongside 
of  each  other  up  to  the  viaduct  at  the  rate  of  10  or  15  miles  an 
hour.   "Bobby  was  about  the  length  of  an  auto  ahead  of  me  as  I 
hit  the  tunnel.   I  saw  the  truck  Just  before  we  came  to  the  viaduct. 
As  I  was  about  to  enter,  the  truck  came  and  passed  me.  There  was 
a  kind  of  a  blowout  or  noise.  Just  as  I  looked  up  I  seen. something 
flying  in  the  air,   I  did  not  notice  what  happened  to  him,  I  did 
not  see  any  part  of  the  truck  strike  him.  When  we  entered  the 
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underpass,  Bobby  was  about  2  feet  away  from  the  curb  and  the 
left  wheel  of  the  truck  was  straddling  the  street  ear  track. 
The  distance  between  the  truck  and  Robert  would  be  about  2£  or 
3  feet.   Robert  fell  between  the  second  and  third  pillar,   I 
saw  him  fall  over  the  handlebars.  The  truck  was  close  to  him, 
maybe  a  little  over  a  foot*  The  truck  did  not  careen  but  continued 
on  a  straight  course, M 

Bernard  Tarka,  called  as  a  witness  in  behalf  of  the 
plaintiff,  testified  that  he  was  driving  a  1935  International 
2  -  or  3-ton  truck  which  had  a  12-foot  body  and  was  7  feet  wide. 
It  had  dual  rear  wheels  and  retreaded  tires.  At  the  time  he  was 
hauling  3500  pounds  of  merchandise  consisting  of  iron  castings 
and  wooden  oases;  that  he  heard  a  reoopt  underneath  the  viaduct 
but  did  not  know  what  it  was  and  proceeded  north  about  100  or  150 
feet  before  stopping.  When  he  looked  at  the  tires  he  observed 
that  the  outer  right  rear  tire  was  flat;  that  he  purchased  the 
truck  about  a  month  before  the  accident  in  question  and  had  used 
it  about  five  times,  When  he  purchased  the  truck  he  did  not  know 
that  there  was  a  boot  in  the  outer  rear  tire  and  that  nobody  had 
told  him  of  it;  that  the  day  before  the  accident  he  checked  the 
poessure  on  the  tires  and  inspected  them  for  defects  by  running 
his  hands  around  the  tires  but  observed  no  cuts  or  holes;  he 
maintained  90  pounds  of  pressure  in  each  of  the  dual  tires;  that 
his  truck  had  gone  about  10  feet  into  the  viaduct  when  he  heard 
the  sound  but  proceeded  straight  ahead;  that  the  other  right 
rear  tire  carried  the  load;  that  the  right  side  of  his  truck  was 
about  6£  or  7  feet  from  the  east  curb  as  he  drove  under  the 
viaduct;  that  he  did  not  see  the  deceased  at  any  time  prior  to 
the  blowout  and  had  no  intimation  that  anything  had  happened. 
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Mrs.  Loretta  Sommers  testified  that  she  was  riding  as 
a  passenger  in  an  automobile  which  was  approximately  25  feet 
behind  the  defendant's  truck.  Shortly  before  the  occurrence 
she  observed  the  deceased  and  Claesson  riding  side  by  side  about 
30  feet  south  of  the  viaduct  and  that  the  truck  was  straddling 
the  east  rail  7  or  8  feet  from  the  curb,  "ihen  the  deceased 
and  Claesson  reached  the  viaduct  they  "amnt  single  file,"   They 
rode  as  far  as  the  second  pillar  right  behind  the  truck  "and 
we  heard  a  noise  like  a  blowout  *  *  *  the  bicycle  swerved,  hit 
the  curb,  and  the  deceased  went  over  the  handlebars  and  fell 
into  the  street.  At  the  time  of  the  blowout  the  deceased  was 
3  feet  away  from  the  side  of  the  truck.  He  was  at  the  end  of  the 
truck.  No  part  of  the  truck  struck  the  handlebars." 

Frank  M.  Haraeon  and  John  Naddy,  police  officers  testi- 
fied that  they  were  members  of  the  Accident  Prevention  Bureau 
and  came  to  the  scene  of  the  accident  about  five  ©"clock  p.m. 
They  found  the  defendants  truck  parked  about  a  hundred  feet  north 
of  the  viaduct.  Thereafter  they  tested  the  brakes  and  found 
them  functioning  properly.  Officer  Hanson  observed  a  puncture  on 
the  face  of  the  outer  right  dual  tire.  Both  officers  testified 
that  a  fresh  scrape  merle  2  feet  long  appeared  on  the  rub  rail 
which  is  about  six  inches  above  the  rear  wheels  on  the  right 
side  of  the  truck. 

Edward  J.  Koudelka,  a  conservation  engineer  for  a  tire 
company,  testifying  in  behalf  of  plaintiff,  said  that  the  blowout 
was  caused  by  a  boot  in  the  tire  after  it  had  been  cut  and 
therefore  was  not  safe  for  use. 

Harold  Greenwood,  manager  of  a  Goodyear  tire  service 
branch,  called  in  behalf  of  defendant,  testified  in  substance 
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that  except  for  a  blowout  in  the  tire  it  was  in  exceptionally 
good  shape,  and  that  the  puncture  was  caused  by  a  bruise  such  as 
striking  a  "chuck  hole  or  a  rock";  that  the  tube  was  also  in 
good  condition* 

Examination  of  the  record  discloses  that  expert 
witnesses  testified  in  great  detail  about  the  condition  of  the 
tire  which  blew  out  and  as  to  whether  it  was  safe  for  use  on 
the  day  of  the  occurrence.  To  relate  the  conflicting  evidence 
of  these  witnesses  would  unduly  extend  this  opinion* 

In  his  brief  plaintiff's  counsel  maintains  that  there 
is  a  hiatus  in  the  evidence  as  to  what  occurred  immediately  after 
the  blowout  of  the  rear  tire  of  defendant's  truck  and  that  during 
this  short  interval  the  deceased,  startled  by  the  loud  noise  of 
the  blowout  reverberating  under  the  viaduct,  was  caused  to  lose 
his  balance  and  veer  against  the  side  of  the  truck,  or  that  the 
truck  swerved  to  the  right  against  the  deceased's  bicycle*  The 
foregoing  testimony  of  the  occurrence  witnesses  does  not  support 
plaintiff's  theory,  nor  can  we  say  that  any  conclusions  drawn  from 
circumstances  such  as  the  damage  to  the  bicycle,  the  scrape  mark  on 
the  rub  rail  of  the  truck,  the  condition  of  the  defective  tire,  and 
the  distance  between  the  east  curb  and  the  right  side  of  defendant's 
truck  at  the  time  of  the  occurrence,  must  prevail  over  the  oral 
testimony  of  three  witnesses  who  stated  that  there  was  no  physical 
contact  between  the  deceased's  bicycle  and  the  truck.  The  determin- 
ation of  the  probative  value  of  evidence  and  the  conclusions  to  be 
drawn  from  it  lies  in  the  hands  of  the  jury.  This  court  cannot 
weigh  the  evidence.   (Phlloott  v.  Parham,  316  111,  App,  278-281,) 
From  a  careful  reading  of  the  record  we  think  the  evidence  amply 
Justifies  the  finding  of  the  jury. 
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Finally  plaintiff  contends  that  the  court  erred  in 
giving  Instruction  number  3,  since  no  one  saw  precisely  how  the 
accident  happened.  Here  plaintiff's  counsel  again  bases  his 
argument  on  conclusions  drawn  from  certain  physical  facts,  on 
the  theory  that  they  outweigh  the  oral  testimony  of  witnesses 
who  stated  positively  that  there  was  no  collision  between  the 
defendant's  truck  and  the  decedent « 

The  law  is  well  established  that  each  party  has  a 
right  to  have  a  Jury  instructed  upon  his  theory  of  the  case  if 
it  has  a  basis  upon  which  to  rest*  (Chicago  Union  Traction  Coy 
v.  Browdv.  206  111.  615-623;  Fessenden  v.  Doane.  188  111.  228,  231.) 

In  view  of  the  defendant's  evidence,  which  supports 
its  theory  of  the  case,  we  think  the  plaintiff's  objection  to 
the  instruction  complained  of  is  untenable.  We  have  examined  all 
the  instructions  and  in  our  opinion  they  accurately  and  fully 
state  the  law  governing  the  case  at  bar* 

For  the  reasons  stated,  the  judgment  is  affirmed, 

JUDGMENT  AFFIRMED. 

KILEY  AND  BURKE,  JJ.  CONCUR. 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT* 
David  S.  Jensen  filed  an  amended  comolaint  in  the 
Superior  Court  of  Cook  County  against  The  Baltimore  &  Ohio 
Railroad  Company,  alleging  that  on  April  26,  1943  the  Bates  & 
Rogers  Construction  Company  contracted  with  the  defendant  to 
construct  and  install  drains  underneath  its  roadbed  and  tracks 
in  the  vicinity  of  Cincinnati,  Ohio;  that  he  T-ras  the  foreman 
employed  by  the  construction  company;  that  in  the  performance  of 
his  duties  it  was  necessary  for  him  to  be  about,  upon  and  between 
the  traoks  of  defendant,  and  to  cross  from  one  side  to  the  other; 
that  on  that  afternoon,  while  he  was  so  in  the  performance  of 
his  duty  and  while  in  the  exercise  of  due  care  for  his  own  safety, 
defendant's  eastbound  freight  train  was  negligently  caused  to 
run  into  and  over  him, and  as  a  result  thereof  he  was  injured.  He 
asked  judgment  for  $200,000,  After  the  oourt,  on  motion  of  plain- 
tiff, eliminated  certain  charges  of  negligence,  the  amended  complaint 
alleged  the  following  particulars  of  negligencet  1.  Defendant 
operated  its  freight  train  at  excessive  speed.  2.  Defendant 
failed  to  have  the  freight  train  under  oroper  control.  3.  Defendant 
failed  to  properly  reduce  speed  where  the  work  was  being  done*  4« 
Defendant  failed  to  give  adequate  warning  of  approach  of  train 
by  bell,  whistle  or  other  signal  device.  5.  Defendant  failed  to 
keep  a  proper  lookout.  6.  Defendant  failed  to  have  its  flagman 
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stationed  in  a  proper  position  a  sufficient  distance  west  of  the 
point  of  the  occurrence.  In  its  answer  defendant  denied  each 
and  all  allegations  of  negligence;  averred  that  the  construction 
work  was  being  performed  by  the  construction  company  as  an 
independent  contractor  and  that  plaintiff  we3  their  employee} 
and  denied  that  plaintiff  was  in  the  exercise  of  ordinary  care 

and  caution  for  his  own  safety.  A  trial  before  the  court  and  a 
Jury  resulted  in  a  verdict  of  #58,000,  Defendant's  motions  for 
a  directed  verdict,  for  judgment  notwithstanding  the  verdict  and 
in  the  alternative  for  a  new  trial,  were  overruled.  On  remittitur 
of  #8,000  judgment  was  entered  for  $50,000,  This  appeal  followed. 
The  mishap  occurred  at  about  3J  45  p.m.  on  Monday,  April 
26,  1943  on  the  main  line  tracks  of  defendant  at  a  point  west  of 
Cincinnati,  0hife«  Defendant  had  employed  the  Bates  &  Rogers 
Company  to  install  a  drainage  system  to  remove  mud  and  water  under- 
neath its  main  line  tracks.  Both  eastbound  and  westbound  main 
line  tracks  were  located  on  the  north  bank  of  the  Ohio  River*  The 
tracks  were  sinking  into  the  river  and  the  project  was  an  important 
and  urgent  one  which  had  to  be  done  quickly.  About  800  feet  west 
of  the  place  of  the  occurrence  there  is  an  overhead  viaduct  which 
extends  northerly  and  southerly.  The  viaduct  is  part  of  Lower 
River  Road.  The  main  line  tracks  extend  east  and  west  under  the 
viaduct.  The  one  here  involved  was  the  eastbound  main,  known  as 
traok  #2,  which  would  be  the  most  southerly  track  and  the  closest 
to  the  river  bank*  Adjacent  to  it  and  to  the  north  with  9,6  feet 
between  them,  was  defendant's  westbound  track,  known  as  traok  #1* 
About  300  feet  east  of  the  viaduct  the  tracks  curve  to  the  north* 
The  curve  is  fairly  sharp  and  was  750  feet  in  length.  The  mishap 
occurred  on  the  center  of  this  ourve.  There  was  evidence  that 
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under  the  viaduct  it  is  dark  and  that  there  are  shadows  when  the 
sun  is  shining  in  the  west.  Immediately  north  of  the  main  line 
tracks  of  defendant,  there  were  two  main  line  tracks  of  the  New 
York  Central  (Big  Four),  at  a  distance  of  21*5  feet.  Immediately 
to  the  north  of  the  Hew  York  Central  tracks  there  were  three  or 
four  switch  tracks.  All  during  the  progress  of  the  work  these 
tracks  were  being  used  by  freight  and  passenger  trains.  Trains 
were  operating  over  these  tracks  practically  all  day  long  every 
two  or  three  minutes.  There  xirere  switch  engines  immediately  to 
the  north,  switching  cars  and  bumping  cars  and  shunting  them 
into  a  large  Big  Four  yard  which  commenced  at  the  viaduct.  The 
place  was  a  very  noisy  one.  There  were  bells  and  whistles  and  the 
noise  of  bumping  cars  and  switching  movements  all  day  long.  In 
addition  to  these  noises  an  air  hammer  was  in  operation  at  the 
tine  of  the  occurrence,  and  for  a  distance  of  200  feet  this  made 
a  great  deal  of  noise  which  interfered  with  hearing. 

For  several  weeks  a  group  of  workmen  employed  by  the 
contractor  had  been  on  the  tracks  and  men  were  walking  back  and 
forth  across  them  continually.  Plaintiff  was  a  foreman  for  the 
contractor.  He  had  raining  experience,  also  experience  in  other 
underground  work  and  in  carpentry.  The  west  well  for  drainage 
purposes  was  being  put  down  at  the  time  of  the  occurrence,  at  a 
point  813,6  feet  east  of  the  viaduct.  The  well  sinking  work  was 
going  on  between  defendant's  westbound  track  (#1)  and  the  New 
York  Central  track  to  the  north  at  about  the  time  of  the  occurrence. 
During  a  period  of  two  or  three  weeks  before  the  mishap,  two 
pits,  or  shafts,  had  been  dug  immediately  north  of  the  northerly 
rail  of  the  defendant's  westbound  main  line  track.  Plaintiff's 
crew  worked  from  8  in  the  morning  until  4:30  in  the  afternoon. 
About  30  or  40  minutes  before  quitting  time,  nlaintiff  would  commence 
to  shut  down  operations  because  by  quitting  time  the  men  had  to 
be  ready  to  leave,  and  the  instructions  were  that  everything  had  to 
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be  down  to  ground  level,  pits  had  to  be  covered  with  dirt  and 
gravel  had  to  be  placed  on  top  of  the  site  so  as. to  provide  safe 
and  secure  footing  for  trainmen  during  the  night.  All  the  tools 
had  to  be  loaded  into  a  hand  car  and  brought  down  the  track  a 
distance  of  800  feet  to  the  viaduct  and  olaced  in  the  tool  house. 
The  carpenter,  Mr.  Hanna,  would  have  to  get  all  the  lumber  and  have 
it  carried  across  the  track  and  he  would  be  working  right  out  on 
the  trae&s  with  his  saw  horses  and  carpenter  tools.  It  required 
two  men  up  on  the  scaffolds  8  or  10  feet  above  the  ground  to  operate 
the  air  hammer.  One  man  had  to  be  on  the  ground  viiith  the  block 
and  tackle.  The  legs  of  the  scaffold  would  be  located  between 
the  rails  of  the  westbound  main.  At  the  time  of  the  occurrence 
there  were  two  pits  about  40  feet  apart  that  had  been  dug  with 
shovels  and  by  hand.  Sach  pit  was  at  the  edge  of  the  ties  and  within 
a  distance  of  18  inches  from  the  rails  over  which  the  trains  were 
operated.   The  west  oit  was  813.6  feet  east  of  the  viaduct. 

Plaintiff  had  a  crew  of  about  12  green  and  inexperienced 
men.  None  of  them  had  driven  piling  before.  It  was  necessary  for 
him  to  watch  each  filing  as  it  was  driven  to  see  that  it  went  down 
straight  and  not  in  a  slanting  position.  Some  piling  would  go  down 
easy  and  some  would  go  down  hard,  depending  upon  the  nature  of  the 
ground.  While  the  work  was  being  done  by  the  contractor's  crew,  it 
was  under  the  super-vision  of  defendant  and  its  employees.  Mr. 
H  arold  Davis,  a  civil  engineer  employed  by  defendant,  occasionally 
came  through  and  inspected  the  work.  Neither  plaintiff  nor  any  of 
the  crew  had  any  supervision  over  the  flagmen,  or  over  the  trains, 
and  none  of  them  ever  issued  any  orders  or  instructions  with 
reference  to  the  flagmen  or  with  reference  to  the  trains.  The 
method  of  "protecting  the  job"  was  left  in  the  hands  of  the  operating 
department  of  defendant.  Defendant  did  not  rely  solely  upon  the 
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use  of  bells  and  whistles  for  the  purpose  of  warning  the  workmen. 
For  weeks  before  the  occurrence  defendant  had  established  the 
practice  of  protecting  the  men  by  having  the  flagman  warn  them, 
by  slowing  down  all  trains  and  by  stopping  them  if  necessary. 

Defendant  had  provided  two  fls^gmen  for  the  purpose  of 
protecting  the  job  and  the  men.  They  had  red  flags.  One  flagman 
would  be  stationed  east  of  the  men  and  the.  other  flagman  would 
be  stationed  with  the  men  right  on  the  job.  The  duty  of  the  latter 
was  to  notify  all  crew  members  by  shouting  to  them,  or  by  actually 
touching  them,  if  necessary,  when  a  freight  train  was  approaching. 
The  flagmen  were  supoosed  to  yell,  "Heads  up,  one  eastbound,  or  one 
westbound,"  as  the  case  might  be*  A  regular  system  or  custom  was 
adopted  to  warn  all  of  these  men  of  approaching  trains.   whenever 
a  freight  train  would  approach,  the  flagman  would  wave  his  red 
flag  and  the  freight  train  would  answer.  If  the  flagman  wanted  to 
stop  the  train,  he  would  wave  his  flag  baok  and  forth,  and  if  he 
wanted  to  bring  the  train  on  through  slowly,  he  would  use  a  circular 
motion  with  the  flag  to  permit  it  to  go  through  slowly,  after  having 
warned  each  member  of  the  crew.   The  men  would  all  be  busy  and 
concentrated  upon  their  work.  Plaintiff,  as  foreman,  was  the  busiest 
of  all  and  had  to  supervise  all  activities.  There  wa«  a  general 
speed  restriction  on  the  curve,  which,  according  to  Conductor 
Hartman,  was  20  miles  an  hour,  and  according  to  Engineer  Payne  was 
25  miles  an  hour.  In  addition  to  a  general  speed  restriction, 
defendant  had  issued  to  the  train  crew  of  the  freight  train  involved, 
a  "No.  19  order,"  warning  them  to  look  out  for  the  contractor's  men, 
and  notifying  the  train  crew  that  the  men  would  probably  be  wheeling 
dirt  across  the  tracks,  or  fouling  the  tracks  with  machinery.  It 
was  the  custom  and  practice  of  freight  trains  to  go  through  this 
area  at  a  slow  rate  of  speed,  not  to  exceed  5  to  10  miles  an  hour* 
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Frequently  freight  trains  would  be  required  to  stop.   Even  passenger 
trains  went  through  at  restricted  soeed.  There  was  evidence  that 
before  the  occurrence  no  train  was  ever  operated  through  the  area 
at  a  speed  to  exceed  from  5  to  10  miles  an  hour;  that  the  flagman 
would  warn  each  man  working  at  the  pits,  personally  and  individually, 
if  necessary,  and  would  even  go  over  and  touch  them  and  tell  them 
a  train  was  coming.  From  the  evidence  it  may  be  said  that  the  jury 
had  a  right  to  decide  that  the  workmen  relied  upon  this  method  of 
protection. 

Just  before  the  mishap  plaintiff  had  been  working  with 
a  group  of  men  at  the  west  oit,  or  shaft.  They  were  driving  the 

piling  and  quitting  time  was  approaching.  The  last  oiling  was  being 
driven  and  was  still  a  few  feet  up  in  the  air,  the  air  hammer  was 
in  operation  and  two  men  were  on  the  platform  using  it.  A  new  pit, 
or  shaft,  was  to  be  opened  in  the  morning  about  40  feet  west  of  the 
west  pit.  Plaintiff  walked  westerly  a  distance  of  about  40  feet  in 
order  to  determine  the  location  of  the  new  pit  to  be  started  in  the 
morning.  In  accordance  with  his  Instructions  from  Mr.  Davis, 
defendant's  civil  engineer,  claintiff  was  required  to  mark  the 
location  of  the  new  pit  on  the  rail  with  crayon  marks.  After  deter- 
mining its  location  and  making  the  crayon  marks,  he  then  decided  to 
go  over  south  of  the  eastbound  main  and  inspect  his  material.  The 
lumber  piles  were  located  there.  He  wanted  to  find  out  if  he  had 
enough  sheeting  or  piling  to  start  the  new  pit  in  the  morning.  The 
air  valves  to  shut  off  the  air  hammers  were  also  located  there.  He 
wanted  to  shut  off  the  air  as  soon  as  the  last  piling,  then  only 
a  few  feet  above  the  ground,  was  completely  down,  so  that  no  new 
piling  would  be  started  that  afternoon.  The  men  would  then  tear 
down  the  soaf folding,  cover  up  the  pits,  remove  the  air  hoses  and 
clear  up  their  equipment  for  the  night.  After  making  the  crayon 
marks  and  before  walking  across  the  two  sets  of  tracks,  plaintiff 
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looked  both  to  the  east  and  to  the  west.  He  saw  no  tral  ns  approaching 

from  either  direction.  He  looked  first  to  the  east.  He  then  looked 

to  the  west  for  a  distance  of  approximately  500  feet  along  the 

tracks  and  there  was  no  train  or  engine  approaching  within  that. 

distance.  He  did  not  look  further  than  500  feet  down  the  track.  He 

then  looked  back  toward  the  west  pit  to  watch  his  men  and  see  how 

the  oiling  was  going  down.  He  started  to  walk  across  the  first  track, 

the  westbound  main  (#1),  slanting  in  a  southeasterly  direction  toward 

the  lumber  piles  and  the  air  valves  across  the  tracks.  There  was 

no  other  way  to  get  there.  The  flagman  was  standing  near  the  group 

of  men  at  the  west  pit  and  between  the  rails  of  the  westbound  main  (#!)• 

He  had  his  flag  with  him  and  was  holding  it  down  alongside  of  his  leg. 

At  no  time  did  the  flagman  change  the  position  of  his  flag  or  say 

anything*  Plaintiff  was  watching  his  men  and  watching  the  flagman. 

He  also  looked  ahead  of  him  at  the  lumber  piles  to  see  where  he  was 

going. 

He  stepped  over  the  north  rail  of  the  eastbound  main  (#2) 
and  when  he  was  between  the  two  rails  he  heard  the  noise  or  rattling 
of  an  approaching  train.  He  turned  his  head  and  saw  the  locomotive 
only  5  or  6  feet  away  from  him.  He  jumped  to  escape.  He  was  actually 
in  the  air  when  the  front  of  the  locomotive  struok  him  on  his  right 
leg.  The  speed  of  the  train  threw  him  up  in  the  air  and  toward  the 
south  and  he  landed  over  on  the  river  bank  in  the  clear*  Plaintiff 
said  he  did  not  hear  any  train  whistle  or  bell  or  shouting.  Plain- 
tiff suffered  grave  and  serious  injuries,  resulting  in  an  amputation 
above  the  right  knee,  and  injuries  to  his  lower  left  extremities 
from  below  the  knee  down,  including  the  foot.  He  required  much  medical 
and  surgical  care  and  hospitalization,  with  the  injuries  permanent. 
No  claim  is  made  that  the  verdict  is  excessive,  or  that  the  Jury  was 
swayed  by  improper  testimony,  prejudice  or  sympathy* 
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East  of  the  viaduct,  up  to  and  past  the  place  where 
plaintiff  and  his  crew  were  working,  there  were  no  obstructions  to 
view.   It  was  wide  open  along  there.  At  the  time  of  the  mishap 
it  was  bright,  with  visibility  good.  There  were  no  trains  on  the 
westbound  tracks  at  the  time  defendants  train  which  hit  nlaintiff 
came  up  on  the  eastbound  track.   In  the  engine  at  the  time  nlaintiff 
was  struck  were  engineer  Wright  Payne,  fireman  Charles  Layman  and 
head  brakeman  Felix  Bochart.  None  of  these  men  olaced  the  engine's 
speed  at  the  point  of  the  occurrence  at  more  than  12  miles  an  hour. 
Fireman  Layman  said  their  locomotive  proceded  east  here  at  the  rate 
of  10  or  12  miles  an  hour,  Brakeman  Bochart,  who  rode  in  the  loco- 
motive cab,  said  their  speed  was  10  or  12  miles  an  hour,  and  engineer 
Pqyne  said  his  speed  at  the  time  was  not  over  10  miles  an  hour.  A 
witness  Introduced  by  plaintiff  testified  that  at  the  time  of  the 
mishap  the  train  was  traveling  at  a  speed  estimated  at  25  to  40 
miles  an  hour.  Plaintiff  asserts  that  the  speed  is  demonstrated  by 
the  distance  the  train  traveled  before  coming  to  a  stop  after  the 
occurrence.  The  train  carried  36  cars  and  a  caboose.  All  but  9 
or  10  cars  had  gone  on  toward  the  east  past  plaintiff  before  it  x*as 
brought  to  a  stop.  This  would  mean  that  approximately  25  cars  went 
past  plaintiff.  Each  car  being  approximately  40  feet  in  length, 
the  Jury  had  a  right  to  believe  that  the  train  traveled  a  distance 
of  approximately  1,000  feet  before  coming  to  a  stop  after  the 
occurrence. 

The  conductor  of  the  freight  train,  Otto  A.  Hartman, 
said  he  rode  in  the  caboose.  He  gave  a  deposition  for  plaintiff 
which  was  read  into  evidenoe.  He  said  the  train  was  almost  stopped 
as  they  went  under  the  viaduct;  that  it  was  slowing  down  on  a  slow 
order  for  where  the  construction  workmen  were;  that  the  engineer 
was  not  going  over  6  miles  an  hour  because  he  could  have  walked  as 
fast  as  they  were  going;  that  the  engineer  applied  the  brakes  and 
slowed  down  for  the  men  working  up  the  line;  and  that  the  engineer 
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slowed  down  for  the  slow  order  they  had,  Engineer  Payne  said  that 
the  locomotive  brakes  were  in  good  order;  that  they  had  worked  all 
right  on  previous  occasions;  and  that  when  brakeman  Bochart  told 
him  that  a  man  stepped  in  front  of  the  locomotive  he  aoplied  the 
brakes  and  stopped  the  train.  The  engineer  was  on  the  right  hand 
or  south  side,  of  the  locomotive  and  the  brakeman  was  on  the  left 
hand  or  north  side  of  the  locomotive.  Fireman  Charles  Layman  said 
that  as  they  passed  under  the  viaduct  he  was  looking  along  the 
eastbound  main;  that  as  the  locomotive  approached  a  group  of  men 
who  were  over  on  the  north  side  of  track  #1,  one  of  the  men  (plaintiff) 
walked  away  from  the  group;  that  this  man  crossed  over  between 
tracks  01   and  #2  and  proceeded  to  walk  east  between  tracks  #1  and  #2, 
while  they,  on  the  freight  train,  were  moving  in  an  easterly 
direction  on  track  #2.  Fireman  Layman  testified  further  that  plain- 
tiff walked  east  about  8  steps,  or  25  feet,  and  then  steoped  directly 
in  front  of  their  locomotive;  that  plaintiff  was  not  over  9  or  10 
feet  from  the  locomotive  when  he  stepped  over  in  front  of  it;  that 
he  (Layman)  hollered  to  the  engineer  to  hold  it;  and  that  the 
latter  immediately  set  the  brake  and  the  train  came  to  a  stop, 
Employees  of  the  contractor  testified  that  they  did  not  hear  any 
shouting,  whistle,  bell  or  warning  of  any  kind.  Bartholomew,  who 
was  down  near  the  viaduct,  said  he  heard  the  rattling  of  the  train 
behind  him  and  had  to  step  off  in  a  huryy  to  protect  himself,  and 
that  there  was  no  bell  or  whistle.  He  was  aboug  500  or  600  feet 
away  from  the  air  hammer  and  his  hearing  was  good.  He  was  as  close 
to  the  whistle  apparatus  as  the  employees  of  defendant  in  the  cab 
of  the  engine.  Employees  of  the  contractor  testified  that  no 
flagman,  nor  anyone  else,  shouted  or  otherwise  warned  anyone  of  the 
approach  of  the  train.  Not  one  of  the  employees  of  the  contractor 
testified  that  the  flagman  stepped  over  into  a  visible  oosition  and 
approached  the  track  in  accordance  with  his  previous  custom. 
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The  superintendent  of  construction,  John  A.  Ransdell, 
called  by  defendant,  testified  that  olaintiff  was  standing  with  the 
men  at  the  west  well  between  defendants  tracks  and  the  New  York 
Central  tracks  when  he  hollered  to  look  out  for  the  train  on  the 
eastbound  track.  He  testified  further  that  he  heard  the  flagman 
holler  to  look  out  for  the  train  on  the  eastbound  track;  that  he 
(Ransdell)  went  on  ahead  with  his  work  because  all  the  men  and 
equipment  were  in  the  clear  and  that  the  air  hammer  was  not  in 
operation.  The  flagman,  J.  K.  Lewis,  testified  that  he  was  at  the 


hole  the  workmen  were  digging,  some  800  to  850  feet  west  of  the 
viaduct;  that  he  saw  the  train  as  it  was  coming  under  the  viaduct; 
that  he  warned  the  men  of  its  coming;  that  he  heard  the  engineer 
call  for  a  signal  with  four  short  blasts  of  the  whistle;  that  he 
gave  him  a  "proceed  signal";  that  the  engineer  answered  with  two 
short  blasts  of  the  x*histle;  that  he  placed  the  speed  of  the  train 
at  10  or  12  miles  an  hour  as  it  came  on;  and  that  the  engineer 
answered  a  second  "proceed  signal"  the  same  way  with  two  short  blasts 
•if  the  whistle.  Engineer  Payne  said  that  as  he  approached  the  scene 
of  the  occurrence  he  had  an  automatic  air  bell  on  the  locomotive 
ringing  all  the  way.  He  was  corroborated  in  this  testimony  by 
fireman  Layman  and  brakeman  Bochart.  All  these  enginemen  testified 
that  the  engineer  called  for  a  "proceed  signal"  with  four  short 
blasts  of  the  whistle  before  coming  on  up  from  the  viaduct  to  the 
scene  of  the  mishap,  got  the  "proceed"  signal  from. the  flagman  on 
the  job,  and  answered  by  two  blasts  of  the  whistle. 

On  cross-examination  as  to  his  own  lookout  for  the  train 
that  hit  him,  plaintiff  said  that  as  he  started  to  walk  from  in 
between  defendant's  westbound  track  (#1)  and  the  New  York  Central 
tracks,  southeasternly  across  both  defendant's  westbound  and  east- 
bound  tracks,  he  looked  west  and  saw  nothing  coming;  that  he  only 
looked  to  the  west  this  one  time,  that  from  the  time  he  looked  west 
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when  standing  between  defendant1 s  westbound  track  and  the  New  York 
Central  tracks  and  the  time  he  saw  the  engine  5  or  6  feet  from  him 
on  defendant's  eastbound  track  (#2),  he  never  looked  to  the  west 
again  to  see  if  a  train  was  coming  on  defendant's  tracks;  that  all 
along  defendant's  tracks  the  view  to  the  west  was  unobstructed 
for  at  least  800  feet  from  the  place  where  the  men  were  digging 
the  pits;  that  during  his  journey  of  40  or  50  feet  across  defendant's 
tracks  and  until  he  met  with  his  mishap  on  defendant's  eastbound 
track,  he  had  an  unobstructed  view  west  along  the  tracks  if  he  had 
looked;  that  the  mishap  occurred  in  the  afternoon;  and  that  the  day- 
was  clear  and  the  visibility  good. 

Defendant  urges  that  the  court  erred  in  failing  to  direct 
a  verdict  in  its  favor  and  in  failing  to  sustain  its  motion  for 
judgment  notwithstanding  the  verdict.  It  maintains  that  there  is 

no  evidence  to  sustain  the  charges  of  negligence  and  that  plaintiff 
was  not  in  the  exercise  of  due  care  for  his  own  safety  at  and  just 
prior  to  the  occurrence  and  was  "contributariiy  negligent"  as  a 
matter  of  law.  Arguing  that  the  judgment  stand,  plaintiff  states 
that  there  is  an  abundance  of  evidence  in  the  record  to  sustain 
the  charges  of  negligence  and  that  the  question  of  contributory 
negligence  was  properly  submitted  to  the  jury.  By  a  motion  to 
direct  a  verdict  at  the  close  of  all  the  evidence,  the  sole  question 
presented  to  the  court  is  whether,  admitting  the  evidence  in  favor 
of  the  plaintiff  to  be  true,  that  evidence,  tO£ether  with  all 
legitimate  conclusions. and  inferences,  fairly  tends  to  sustain  plain- 
tiff's cause  of  action.  By  a  motion  for  judgment  notwithstanding 
the  verdict,  the  same  question  is  again  presented  and  the  same  test 
applied  as  in  deciding  a  motion  for  a  directed  verdict  at  the  close 
of  all  the  evidence.  In  deciding  these  motions,  the  court  had  no 
right  to  pass  upon  the  credibility  of  the  witnesses,  to  consider 
any  purported  impeachments,  the  weight  thereof,  or  the  weight  of 
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the  testimony,  ilnce  the  motions  admit  the  evidence  in  favor  of 
plaintiff  to  be  true,  together  with  all  legitimate  conclusions  and 
Inferences.  Vlecell  v.  Cummlng.s.  322  111.  559,  562,  In  order  to 
sustain  a  recovery,  It  is  not  necessary  that  the  evidence  support 
each  and  every  count  or  charge  of  negligence  contained  in  the 
complaint,  ./here  a  complaint  contains  several  charges  of  negligence 
and  where  the  trial  court  submits  the  case  to  the  Jury  on  several 
counts  of  negligence,  a  verdict  in  favor  of  the  plaintiff  must 
be  sustained  if  the  evidence  was  sufficient  to  supoort  any  one  of 
the  counts  submitted,  Scott  v.  Farlln  &   Orendorff  0o»,  245  111, 
460;  Li ska  v.  Chicago  Railways  Co..  318  111.  5?0;  Schwartz  v, 
Linda ul st.  251  111.  App.  320* 

Supporting  its  argument,  defendant  states  that  it  Is 
plaintiff's  own  testimony  that  he  was  hit  by  its  engine  as  he  was 
stepping  across  the  latter1 s  eastbound  tracks,  and  that  he  noticed 
the  engine  first  when  he  was  about  5  or  6  feet  from  it»  Defendant 
further  states  that  its  witnesses  placed  the  speed  of  the  engine 
at  the  time  of  the  occurrence  at  12  miles  an  hour  at  the  most;  that 
the  conductor  who  was  riding  in  the  caboose  at  the  end  of  a  36 
car  freight  train,  said  that  the  train  was  almost  stopped  after 
they  went  under  the  viaduct;  that  the  train  was  not  going  over  6 
miles  an  hour;  that  as  the  train  approached  the  place  of  the 
occurrence  the  engineer  applied  the  brakes  and  slowed  down  for 
the  men  working  up  there;  and  that  the  engineer  Payne  said  his 
brakes  were  in  good  working  order.  Defendant  calls  attention  to 
the  testimony  that  when  brakeman  Bochart  in  the  cab  said  to  the 
engineer  that  a  man  stepped  in  front  of  the  engine,  that  he  applied 
the  brakes  and  stopped.  Defendant  asserts  that  it  appears  from  the 
men  in  the  best  position  to  Judge  train  speed,  that  the  speed  was 
slow  rather  than  excessive;  that  the  engine  was  under  the  control 
of  the  engineer  at  all  relevant  times}  that  it  was  never  out  of 
control;  that  the  speed  of  the  train  was  not  unusual  or  dangerous 
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under  the  circumstances;  that  there  was  a  clear  track  ahead  for  the 

train  movement;  that  the  track  was  clear  of  any  workmen  and  clear 

of  any  construction  equipment;  that  witnesses,  such  as  plaintiff *s 

superintendent  Ransdell  and  the  flagman  on  the  Job,  Lewis,  saw  the 

train  as  far  away  as  the  viaduct,  about  800  feet;  and  that  olaintiff 

said  he  looked  toward  ihe   viaduct  with  no  obstruction  for  bis  vision 

for  £00  feet  or  more  before  he  was  hit.  As  to  the  several  charges 

of  negligence  that  it,  by  its  servants,  gave  no  warning  of  the 

approach  of  the  train  by  bell,  whistle  or  signal  device,  defendant 

Insists  that  all  the  positive  testimony  is  that  the  engineer  blew 

the  whistle  often  warning  of  the  approach  of  the  train;  that  the 

automatic  bell  on  the  engine  sounded  continuously;  that  while  there 

precise 
was  no  signal  £x*ks  device  at  the/pxt£sB  place  of  the  occurrence, 

it  was  hot  a  public  crossing  or  other  spot  in  the  yards  which  required 

the  installation  of  one;  that  there  was  a  flagman  who  was  on  the  job 

with  the  construction  crew  to  warn  all  on  the  Job,  Including  plaintiff, 

of  the  approach  of  trains;  that  he  did  warn  the  workmen  of  the 

approach  of  the  train;  that  superintendent  Ransdell  also  warned  the 

workmen  of  the  approach  of  the  train;  that  the  engineer  Payne, 

brakeman  Boohart  and  fireman  Layman  testified  that  the  bell  on  the 

engine,  operated  by  air,  was  turned  on  a  mile  west  of  where  the  mishap 

occurred;  that  it  rang  continuously  until  after  that;  that  engineer 

Payne  testified  he  approached  the  viaduct  at  5  or  6  miles  an  hour; 

that  he  whistled  four  short  blasts  of  the  whistle;  that  he  received 

a  signal  to  proceed;  that  he  proceeded  easterly  at  a  reduced  speed 

of  4  or  5  miles  an  hour,  and  that  he  saw  workmen  off  to  the  left  of 

hie  #2  track;  that  he  whistled  again  for  a  signal;  that  when  he 

whistled  this  time,  a  flagman  in  the  construction  gang  gave  him  a 
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signal  to  proceed;  that  Payne's  testimony  was  corroborated  by  the 
testimony  of  Layman  and  Bochart;  that  Lewis,  the  flagman  with  the 
construction  orew,  said  he  heard  the  engineer  call  for  a  signal 
with  four  blasts  of  the  whistle;  that  this  was  the  usual  call;  that 
he  gave  the  engineer  a  "proceed"  signal  with  a  white  piece  of  paper 
in  his  hand;  that  he  was  answered  by  two  short  blasts  of  the  whistle; 
that  he  gave  the  engineer  a  second  signal  in  the  same  manner  as  the 
first;  that  the  latter  answered  with  two  short  blasts  of  the  whistle; 
and  that  there  was  testimony  that  these  signals  were  relayed  to  the 
engineer  by  fireman  Layman  and  brakeman  Bochart* 

Defendant  asserts  that  the  testimony  on  behalf  of  plaintiff 
that  before  he  stepped  across  the  eastbound  tracks,  he  did  not  hear 
a  whistle  blow,  or  a  bell  sound,  is  negative  and  may  not  raise  a 
question  of  fact  in  the  faoe  of  positive  testimony  that  the  engine 
whistle  was  blown  and  its  bell  sounded.  Citing  Urban  v,  Pere  Marquette 
R.  R.  Co, .  266  111,  App.  152.  As  to  the  charge  of  negligence  that 
defendant  failed  to  keep  a  proper  lookout  in  the  direction  the  train 
was  coming,  defendant,  citing  Carrell  v»  Hew  York  Central  R.  R.  Co., 
384  111.  599;  Chicago  &  Alton  R.  R.  Co.  v.  Thompson.  Ada'r.,  99  111* 

App.  277;  Roberts  v.  Capital  Transit  Co..  131  Fed.  (2d)  871;  and 
Morgan  v.  New  York  Central  R.  R.  Co.,  327  111.  339,  points  out  that 
while  fireman  Layman  and  brakeraan  Bochart  saw  plaintiff  walking  east 
ahead  of  their  engine  and  alongside  their  #2  eastbound  track,  there 
was  nothing  in  that  situation  to  lead  them  to  suppose  plaintiff  would 
step  across  the  eastbound  tracks  and  place  himself  in  front  of  their 
engine;  that  the  natural  and  expected  supposition  would  be  that  plain- 
tiff would  not  do  this;  and  that  there  was  nothing  in  the  oonduot  of 
plaintiff  as  he  was  walking  along  the  side  of  the  #2  track  to  indicate 
that  he  was  going  to  cross  over  the  track  where  he  did,  or  at  any 
plaoe  along  the  traek.  As  to  the  charge  that  defendant  failed  and 
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neglected  to  have  its  flagman  stationed  in  a  proper  position  a 
sufficient  distance  west  of  the  point  of  the. occurrence,  defendant, 
citing  Newell  v.  Cleveland.  C,  C.  &  St.  L.  R.  R.  Co..  261  111.  505, 
submits  that  plaintiff1 s  theory  is  illogical  on  the  question  as  to 
"who  is  to  stop,  -  the  man  or  the  train";  that  the  theory  would 
permit  the  point  wherever  plaintiff  chose  to  cross  the  tracks  to 
determine  where  a  flagman  should  be;  that  it  is  not  required  that  a 
railroad  train  be  flagged  down  for  a  pedestrian  on  the  tracks;  that 
the  pedestrian  must  give  way  to  the  oncoming  engine;  that  all  the 
men,  plaintiff  included,  were  along  the  westbound  #1  track  and  not 
along  the  #2  track  of  the  eastbound  train  when  that  train  came  up 
from  the  viaduct;  that  at  that  time  all  the  men  were  clear  of  the 
oncoming  train;  that  the  flagman  was  with  the  workmen  along  the  west- 
bound track;  that  he  shouted  to  him  of  the  approaching  train  and  so 
did  Ransdell;  that  there  was  in  this  situation  no  occasion  for  the 
flagman  to  go  over  to  the,  eastbound  track  and  flag  the  train;  and  that, 
in  faot,  plaintiff  "passed  along  the  westbound  track  by  the  flagman 
to  the  north  and  easterly  behind  him  before  cutting  across  to  the 
eastbound  track  where  he  was  struck* " 

Urging  that  plaintiff  was  not  in  the  exercise  of  due  care 
for  his  own  safety  at  and  Just  prior  to  the  occurrence,  defendant 
states  that  this  was  a  necessary  and  material  allegation  and  must  be 
proven,  Newell  v.  Cleveland.  0,  C.  &  3t,  L.  Ry«  Co..  261  111.  505,508; 
Urban  v.  Pere  Marquette  R.  R.  Co..  266  111.  App.  152.  Defendant 
states  further  that  plaintiff  knew  freight  trains  came  along  the  east- 
bound  track  frequently;  that  it  was  a  clear  day  with  visibility  good; 
that  according  to  plaintiff's  testimony,  the  first  indication  of 
danger  he  had  was  when  he  was  on  the  track  with  the  engine  5  or  6 
feet  from  him;  that  from  the  time  he  was  standing  between  defendant's 


lo  t»lc  a&fratfi              J    iU8 

<          *                  ......  .      ,   ngXsveXO   .7  XJ                   Xo 

Mifow  \v  ana  ©if?   *    ,                            iw" 

o;<                  lit?  :;•:                        o  >li*ni«I'C;  *xev«i9it^  *  aiiciao; 

;  Jt'Cxis  flsmg-sXt 

39J&8CT   J*    ^fOl    IT 

ion  ftoa  Jfo  ,.?9f>i»XonX  111                ,/:§■ 

iilsiJ  tax  .    to  dtavff  9|  ©riJ  jgaoXa 

©flV    "         soXo  t-  ,          div  »si&   i 

-tfaew  s.                                    atffr  ii*  :  ila-nt              -no 

1  lo  nJ  ;    •       '       ■x'od 

Ml?    1C  ;XX«*8i: 

ttf«u                                                   a  A'oat*  be  3x1^  c                       ;  «#«jj*X1 

I  finwotfJ-           9  -ino "           uj»qB  tlWaXaXq    ,J"on'i  ni 

'    8SC:                                              mtsi  I                                                             .          '    OJ 

0-;  .'.    lU                   . 

,  101 

;         ,           ...  XSS     ..         .  ,      .J,  <:'           ...  .                                 nq 

,  apiBJd  at'*  .   .v  nacfotl 

So                                    '      ©£1?    <  .:  ■•■-.!      :'  uiJ 

9  io  -  sri  awiv  «iav  Jbari  act  lesflBJb 


16 

westbound  track  (#1)  and  the  Hew  York  Central  track  and  looked  to 
the  west  to  see  if  a  train  was  cosing,  he  never  looked  again  to  the 
west  to  see  if  a  train  was  coming  until  he  was  actually  struck;  that 
he  only  looked  that  one  time;  that  the  view  was  unobstructed  for 
at  least  300  feet;  that  when  he  looked  he  did  not  look  as  far  as 
the  viaduct;  that  if  he  had  looked  as  far  as  the  viaduct  he  would 
probably  have  seen  the  train;  that  there  was  nothing  to  obstruct 
the  view;  and  that  during  the  journey  of  40  or  50  feet  until  the 
occurrence  he  had  an  unobstructed  view  west  along  defendant's  tracks, 
if  he  had  looked*  Defendant  submits  that  "under  the  foregoing  testi- 
mony of  plaintiff  there  was  an  entire  failure  of  proof  on  his  part 
that  he  was  in  the  exercise  of  due  care  and  caution  for  his  own  safety," 
■xxx  Defendant  states  further  that  the  engine  was  at  all  times  in 
plain  view;  that  had  plaintiff  taken  even  a  slight  glance  before  he  went 
on  the  track  he  could  not  have  helped  but  see  it;  that  had  he  been 
paying  any  attention  he  could  not  have  helped  hearing  its  approach! 
that  the  engine  was  equipped  with  an  automatic  bellringer,  which  was 
ringing;  that  an  engine  with  its  puffing,  the  noise  of  the  wheels 
on  the  traoks  and  the  clanging  of  the  various  driving  meehanlsms  and 
aoplianoes,  makes  considerable  noise;  that  plaintiff  could  have 
refrained  from  going  in  front  of  the  engine  had  he  looked;  that  on 
the  other  hand  relatively,  it  was  impossible  as  a  practical  matter  to 
have  stopped  the  train  in  the  5  or  6  feet  plaintiff  says  he  first  saw 
it;  that  even  if  noise  from  an  air  hammer  might  conceivably  have  inter- 
fered with  plaintiff1 s  hearing  the  train  bell  or  whistle,  or  other 
train  rattle,  such  was  no  excuse  or  Justification  for  plaintiff* s 
failure  to  look  for  the  train  before  stepping  on  the  eastbound  tracks* 
In  support  of  its  argument,  defendant  cites  Oarrell  v.  New  York  Central 
R.  R.  Co..  384  111.  599;  Gately  v.  C.  &  E.  I.  R.  R.  Oo..  138  Fed.  (2) 
222?  Greenwald  v.  B.  &   0.  R.  R.  Co.,  332  111.  627;  Illinois  Central 
R.  R.  Co.  v.  Oswald.  338  111.  270,  274;  Morgan  v.  Mew  York  Central  RR  Co.. 
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327  111.  339;  Provenzano  v,  Illinois  Central  Co..  357  111.  192; 
Kennemer  v.  Western  &   A.  R.  R.  Co..  155  S.  E.  771,  772. 

A  study  of  the  record  convinces  us  that  substantial 
competent  evidence  was  presented  to  sustain  the  charges  of  negligence 
made  against  defendant,  also,  to  support  the  allegation  that  plain- 
tiff was  in  the  exercise  of  due  care  for  hie  own  safety  at  and  just 
prior  to  the  time  of  the  occurrence.  As  to  the  charge  that  no 
warning  of  the^approaching  train  by  bell,  whistle  or  signal  device 
was  given,  it  will  be  recalled  that  Bartholomew,  who  was  walking 
along  the  tracks  when  the  train  surprised  him  and  he  quickly  steooed 
off  to  get  out  of  its  way,  testified  that  he  did  not  hear  any  bell. 
He  said  there  was  nothing  wrong  with  his  hearing.  Other  emoloyees 
of  the  contractor  testified  that  they  heard  no  bell  or  whistle. 
They  were  in  position  to  have  heard  it,  if  such  warning  was  sounded. 
All  of  these  witnesses  had  to  base  their  testimony  upon  their  sense 
of  hearing.  This  is  true  also  of  the  testimony  of  the  other  witnesses, 
except  the  engineer.  He  was  the  only  one  who  claimed  he  blew  the 
whistle*  He  was  the  only  one  to  perform  the  physical  aot.  Bartholomew 
heard  the  rattling  of  the  train  before  it  reached  him.  He  stood 
aside  and  waited  for  it  to  pass.  He  was  as  close,  or  closer,  to 
the  whistle  apparatus,  which  is  located  externally  on  top  of  the 
boiler,  than  either  the  fireman  or  the  brakeman  in  the  cab,  or  the 
conductor  in  the  caboose  36  car  lengths  away.  In  Berg  v.  New  York 
Central  R.  R.  Co.,  391  111,  52,  the  court  said  (60): 

"It  is  well  settled  that  negative  evidence  is  admissible 
where  the  attending  circumstances  are  such  as  to  show  that  it  has 
some  probative  foroe.  (Chicago  and  Alton  Railroad  Go.  v.  Dillon, 
123  111,  570;  Peoria.  Pekln  and  Jacksonville  Railroad  Co.  v.  Slltman. 
88  111.  529,)  It  is  obvious  that  if  a  witness,  without  exolanation 
of  his  evidence,  testifies  that  he  did  not  hear  a  bell  or  whistle, 
such  testimony  would  have  no  value.  To  give  it  probative  force,  it 
must  appear  that  the  witness  was  in  such  proximity  that  he  could  have 
heard  the  sound  had  it  been  given,  and  that  his  attitude  of  attention 
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was  such  that  if  the  beil  or  whistle  had  sounded  it  would  have 
attracted  his  attention.  *  *  *  Each  of  them  testified  that  if 
the  bell  or  whistle  had  sounded  they  would  have  heard  it.  They 
were  so  near  they  heard  the  rumble  of  the  train  and  they  testified 
to  facts  whioh  indicated  an  attentive  alertness  for  the  sound  of 
the  bell  or  whistle*  Such  testimony  had  probative  force  on 
the  question  of  fact  at  issue,  and  it  was  for  the  jury  to  determine 
the  weight  and  credit  to  be  given  it.  We  conclude  that  the 

negative  evidence  of  olaintiff *s  witnesses  as  to  the  sounding  of 
the  bell  or  the  blowing  of  the  whistle  raised  an  issue  of  fact  with 

positive  testimony  of  defendants  witnesses  on  the  same  subject. 
There  was  a  conflict  in  the  evidence  on  this  issue  and  its  weight 
was  for  the  Jury." 

*n  Styblo  v.  McNeil,  317  111.  App.  316,  we  said  (325): 

"If  a  defendant  were  not  in  fact  sounding  his  siren,  the 
normal  way  for  a  plaintiff  to  prive  such  fact  would  be  by  producing 
witnesses  who  were  within  hearing  distance  to  testify  that  they 
did  not  hear  a  siren.  If  negative  testimony  of  this  character  Is 
to  be  disregarded,  then  it  would  be  well  nigh  impossible  to  prove 
in  any  case  that  the  siren  was  not  sounded.  We  do  not  view  the 
cases  of  Provenzano  v.  Illinois  Pent.  R.  Co.  357  111.  192,  196, 
and  Bryan  v.  City  of  Chicago.  371  111.  64.  70.  as. holding  that 
testimony  of  a  negative  character  is  to  be  disregarded,  Suoh 
Testimony  is  to  be  carefully  searched  and  weighed," 

In  our  opinion,  the  negative  testimony  in  support  of  plaintiff *s 

charge  that  no  bell,  whistle  or  warning  signal  of  the  approaching 

train  was  given,  had  probative  force,  and  It  was  for  the  jury  to 

determine  the  weight  and  credit  to  be  given. 

With  the  exception  of  the  Thompson  and  uately  cases,  the 

authorities  cited  by  defendant  relate  to  pedestrians,  travelers 

and  trespassers.  In  the  instant  case  plaintiff  occupied  the  status 
of  an  invitee.  There  was  evidence  to  justify  the  jury  in  finding 
that  defendant  was  also  negligent  In  the  conduct  of  its  flagman  and 
on  the  question  of  excessive  speed  and  improper  control  of  the  train. 
On  the  evidenoe  the  jury  eould  find  that  plaintiff  crossed  the 
tracks  in  reliance  upon;   (l)  An  observation  of  about  500  feet, 
which  he  considered  a  safe  distance  and  which  was  a  safe  and  sufficient 
distance  for  any  conditions  or  any  speeds  he  was  required  to  antici- 
pate; (2)  The  position  and  conduot  of  the  flagman,  that  is,  his 
failure  to  stop  out  toward  the  train  and  use  his  flag;  (3)  The 
duty  of  the  flagman  to  give  oral  warning;  (4)  The  Invariable  practice 
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previously  followed  by  the  defendant  to  operate  Its  freight  trafens 
not  to  exceed  from  5  to  10  miles  an  hour;  and  (5)  the  duty  of  the 
engine  orew  under  the  No.  19  order  to  look  out  for  and  proteot 
the  contractor's  men,  Bartholomew  testified  that  when  the  train 
passed  him  it  was  going  25  to  30  miles  an  hour;  Hanna  stated  that 
it  was  going  SO  miles  an  hour;  Largent  gave  the  speed  at  35  to  40 
miles  an  hour;  and  Jensen  said  it  was  moving  at  a  speed  of  about 
35  miles  an  hour.  These  witnesses  testified  that  they  had  never 
seen  a  train  go  through  there  at  a  speed  of  more  than  5  or  10 
miles  an  hour.  There  was  competent  evidence  that  the  train  went 
10  to  20  ear  lengths  after  the  occurrence,  which  would  be  400  to  800 
feet  or  more.  This  was  a  circumstance  which  the  jury  had  a  right  to 
consider  in  determining  whether  the  train  was  moving  at  an  excessive 
speed*  From  the  evidence  the  jury  had  a  right  to  decide  that  the 
defendant  in  the  conduct  of  its  flagman  was  negligent.  Defendant 
assumed  the  duty  to  warn,  protect  and  look  out  for  the  workmen, 
and  had  provided  flagmen,  issued  a  "19  order, >  enforced  speed  regu- 
lations, adopted  the  custom  to  stop  or  slow  down  to  5  or  10  miles, 
an  hour,  and  then  failed  to  comply  with  its  own  rules  and  customs. 
There  was  evidence  that  the  flagman  stood  idly  by  and  made  no 
attempt  to  protect  plaintiff* 

We  agree  with  plaintiff  that  the  question  of  contributory 
negligence  was  properly  submitted  to  the  Jury.  Plaintiff  was  not 
a  trespasser  or  a  licensee.  He  occupied  the  position  of  an  invitee. 
The  substantive  rights  of  the  parties  are  governed  by  the  laws  of 
Ohio,  where  the  mishap  occurred,  and  the  procedure. by  the  laws  of 
Illinois.  O'Neal  v.  Oaffarello.  303  111.  App.  574.  In  both  Ohio 
and  Illinois  plaintiff  occupies  the  status  of  an  invitee.  In 
Hozlan  v.  Crucible  Steel  Casting  Co..  132  Ohio,  453,  9  H.  E.  (2)  143, 
the  court  said; 
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"There  is  little  or  no  dissent  from  the  proposition 
that,  when  the  owner  or  occupier  of  premises  engages  an  in- 
dependent contractor  to  do  work  thereon,  an  employee  of  the 
contractor,  while  executing  the  work,  is  impliedly  there  at  the 
request  of  the  owner  and  is  an  invitee  toward  whom  the  owner 
owes  the  duty  of  exercising  ordinary  care." 

See  also  Southern  Ry.  Go.  ▼.  Drake.  107  111.  App,  12}  Spry  Lumber 

Co.  v.  Puggan.  182  111.  218,  54  fi.  E,  1002;  Lake  Shore  &  Michigan 

Southern  Ry.  Co.  v.  Enrlght.  12?  111.  App.  223;  Reynolds  v.  John  Brod 

Chemical  Co.,  192  111,  App.  157.  We  agree  with  plaintiff  that  the 

doctrine  which  applies  to  railroad  crossings  has  no  application 

in  the  case  at  bar.  Travelers  at  a  railroad  crossing  and  pedestrians 

on  the  tracks, are  not  engaged  in  work  and  required  to  be  in  a  position 

near  passing  trains  and  cars*  They  are  not  lulled  into  a  sense  of 

security  to  the  extent  of  workers  on  the  tracks.  They  are  not  busy 

and  concentrated  on  duties  of  the  right. of  way.  In  VanZandt  v. 

Philadelphia  3.  &  W.  R.  H.  Co..  248  Pa*  276,  93  Atl.  1010,  plaintiff, 

an  employee  of  the  American  Paving  Company,  was  sawing  braces  by 

the  tracks  when  struck  by  a  train.  The  court  held  that  it  was 

apparent  that  hie  position  was  "entirely  different  from  that  of  a 

traveler  who  was  about  to  pass  over  the  tracks  of  a  railroad  at  a 

public  crossing."  The  court  said  further  (280): 

"The  same  rules  of  conduct,  however,  cannot  be  applied 
to  a  railroad  company  and  one  employed  on  or  along  its  tracks. 
The  rights  and  duties  of  both  the  company  and  the  person  employed 
are  essentially  different.  The  workman  is  engaged  to  perform  his 
service  on  or  along  the  tracks.  His  presence  there  is  necessary 
in  the  discharge  of  his  duties.  Trains  may  be  passing  every  few 
minutes  or  even  seconds  and  his  safety  requires  that  he  avoid  a 
collision.  It  is  apparent,  therefore,  that  if  he  is  to  be  con- 
stantly looking  out  for  an  approaching  fcraln  he  cannot  perform 
the  service  for  which  he  is  employed,  Such  a  duty  is  entirely 
inconsistent  with  the  performance  of  his  duty  toward  his  employer. 
Such  attention  to  passing  trains  running  as  frequently  as  suggested 
would  defeat  the  very  object  for  which  the  workman  was  employed. 
It  is,  therefore,  unreasonable  and  hence  not  expected,  and  necessarily 
the  law  does  not  require  it." 

The  Pennsylvania  court  pointed  out  that  a  railroad  is  fully  aware 

not  that  he  may  be  in  a  place  of  danger,  like  the  traveler  at  the 

orossing,  but  that  his  duty  requires  him  to  be  and  he  is  actually 
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present  at  the  place  of  danger  when  its  train  is  passing;  that 
it  knows  that  the  faithful  performance  of  his  duties  prevents 
his  constant  watchfulness  for  approaching  trains  and  that  hence 
the  imperative  necessity  for  a  signal  or  notice  sufficiently 
adequate  and  timely  that,  toy  the  exercise  of  due.  care  on, his  oart, 
he  may  escape  a  oollislon.  See  also  Willig  v,  C.  B.  &  ft.  R.  a.  Co.. 
121  S,  W.  (2d)  204;  Jones  v.  Southern  Pacific  Co..  239  Pae*.429; 
Prldmore  v.  0.  R.  &  P.  R.  Go..  275  111.  386;  Reidel  v.  C.  R.  I.  &  P. 
R.  Co..  144  111.  App.  424,  affirmed  239  111.  362}  Illinois  Terminal 
R.  R.  Co.  v.  Mltohell.  214  111.  151;  Ware  v.  Oinoinnati  Northern 
R.  R.  Co..  (Ohio)  177  H,  E.  383;  G-oodfellow  v.  Boston.  Hartford  & 
Erie  R,  Co..  106  Mass.  461;  O'Brien  v.  Chicago  City  Ry.  Co.,  220  111. 
App.  107, 

The  mishap  occurred  in  the  center  of  the  curve,  about  800 
feet  east  of  the  viaduct.  Plaintiff  testified  that  he  looked  down 
the  track  a  distance  of  500  feet,  and  that  "you  couldn't  tell  what 
track  a  train  would  toe  on  until  it  got  within  200  or  300  feet  from 
you*"  The  distance  which  plaintiff  observed,  namely,  500  feet 
coincides  with  the  distance  from  the  ooint  of  the  occurrence  westerly 
to  the  point  where  the  curve  commences.  In  Smith  v.  Zone  Cabs,  et  al., 
135  Ohio  415,  21  N.  X*  (2d)  336,  plaintiff  was  attempting  to  cross 
4  busy  downtown  street  in  the  middle  of  the  block.  He  noticed  the 
cab  about  285  feet  away,  but  thought  he  could  safely  cross.  An 
ordinance  required  the  pedestrian  to  cross  at  the  crosswalk  and 
otherwise  to  yield  the  right  of  way*  The  Ohio  Supreme  Court  held 
that  both  contributory  negligence  and  proximate  cause,  being 
separate  elements,  were  for  the  jury,  stating* 

"Plaintiff  looked  only  once,  but  if,  in  his  judgment, 
the  way  seemed  clear,  he  was  not  bound,  as  a  matter  of  law,  to 
look  again.  Whether  his  failure  to  look  again  was,  under  all 
circumstances  then  and  there  present,  contributory  negligence  as 

a  matter  of  fact,  is  a  question  for  the  Jury,  not  for  the  court*" 
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Under  the  dootrine  announced  In  the  smith  v.  Zone  Gabs  case,  the 
failure  of  plaintiff  to  look  a  second  time. cannot,  as,  a  matter  of 
law,  he  held  to. be.  contributory  negligence.  In  Fox  v.  Conway.  133 
Ohio,  273,  13  N,  E,  (2)  124,  where  it  appeared  that  plaintiff 
looked  for  an  approaching  interurban  car  when  10  feet  from  the 
tracks,  but  never  looked  again,  the  court  held  that  the  fact  that 
plaintiff  failed  to  look  again  did  not  constitute  contributory 
negligenoe  as  a  matter  of  law* 

In  Moran  v.  &atz,  390  111.  478,  our  Supreme  Oourt  said 
(436): 

"The  question  of  contributory  negligence  is  one  which  is 
pre-eminently  for  the  consideration  of  a  jury.  It  cannot  be 
defined  in  exact  terms  and  unless  it  can  be  said  that  the  failure 
of  the  plaintiff  to  look  again  was  so  palpably  contrary  to  the 
oonduot  of  a  reasonably  prudent  person  as  to  show  contributory 
negligence,  the  issue  is  one  for"  the  Jury.   (Blumb  v.  Gets,  366 
111.  273,)  Whether  failure  to  look  was  shown  and  constituted,  in 
this  case,  want  of  due  oare^  was  an  issue  of  fact  for  the  Jury. 
Morrison  v.  Flowers.  308  111,  189." 

Finally,  defendant  maintains  that  it  was  error  to  overrule 
its  motion  for  a  new  trial  because  the  verdict  was  against  the 
manifest  weight  of  the  evidence.  We  are  convinced  that  the  verdict 
is  amply  supported  by  competent  evidence  and  that  it  is  not  against 
the  manifest  weight  of  the  evidence*  For  the  reasons  stated,  the 
Judgment  of  the  Superior  Oourt  of  Cook  County  is  affirmed. 

JUB&MENT  AFFIRMED* 

LEWS,  P.J.  and 
KILEY,  J.  CONCUR* 
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AIR  CONDITIONING  TRAINING  COMPANY, 
a  corporation, 

Plaintiff  -  Appellant, 
v. 

JOHN  HILDEBRAND, 

Defendant  -  Appellee. 
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.  JUSTICE  KILEY  DELI  ff, 

Thie  is  an  action  to  recover  the  balance  which  plain- 
tiff claims  is  due  under  defendant's  contract  for  a  course  of 
training  in  "theory  and  practice  of  Air  Conditioning  and  Electric 
and  Gas  Refrigeration.*  Defendant  counter-claimed  to  recover  the 
amount  which  he  paid  under  the  alleged  contract.  The  Jury's 
verdict  was  in  defendant's  favor  on  the  statement  of  claim  and 
in  favor  of  olalntiff  on  the  counter-claim.  Plaintiff  has  appealed. 

defendant  at  the  time  of  the  trial  was  3?  years  old, 
employed  as  a  mail  handler  and  was  earning  |88  a  week.  His  wife 
signed  and  returned  to  nlaintiff  a  postal  card  mailed  to  defendant, 
requesting  information  about  its  course  of  training  in  Air  Condition- 
ing and  Refrigeration.  Thereafter  plaintiff's  agents  called  at 
defendant's  home.  They  displayed  to  defendant  and  his  wife 
literature  pertaining  to  the  courses  and  made  representations 
with  respect  to  the  enhancement  of  defendant's  future,  should  he 
take  the  course.   Defendant  resisted  the  salesmanship,  but  his 
wife  was  impressed  and  importuned  him  to  sign  the  application.  He 
signed  the  amplication  November  19,  1941.  It  was  accepted  by 
plaintiff  about  November  22,  1941.  Defendant  made  a  down  oayraent 
of  : 24,60  and  agreed  to  pay  6  per  month  until  the  course  of  105 
lessons  was  completed.  After  his  amplication  was  accented  he 
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received  a  book  containing  14  lessons.  He  passed  the  first  7 
examinations  but  failed  in  the  8th.  He  refused  to  retake  this 
last  examination  desoite  the  advice. of  plaintiff.  He  refused  to 
make  further  payment s.Ktxk&ft  He  had  experienced  difficulty  in  making  pey- 
ments  from  the  beginning.  Plaintiff  sued. 

In  his  answer  defendant  claimed  a  Isck  of  mutuality  in 
the  contract  and  fraud  which  induced  him  to  sign  the  application. 
He  averred  that  the  plaintiff  was  doing  business  in  Illinois 
without  authority;  was  conducting  business  in  violation  of  Illinois 
law;  and  was  unqualified  to  maintain  this  suit  In  Illinois.  His 
counter-claim  was  based  on  the  same  averments* 

Defendant  offered  to  pay  284.50  for  the  course  of 
training.  Plaintiff  acceoted  the  offer.  It  sent  14  mimeographed 
lessons,  gave  him  8  examinations,  corrected  the  examination  oapers 
and  returned  them  to  him.  He  made  several  payments  and  sent 
several  communications  to  plaintiff  which  indicated  his  satis- 
faction. Under  these  circumstances  we  believe  ths.t  if  the  contract 
originally  lacked  mutuality,  the  deficiency  vjss  supplied  by 
defendant* 8  subsequent  conduct.  Air  Conditioning  Training  Corp.  v. 
MaJer,  324  111.  App.  387. 

Defendant  signed  the  application  in  Chicago,  Illinois. 
It  was  accepted  at  plaintiff's  olaee  of  business  at  Youngetown, 
Ohio.  It  sent  the  material  to  defendant  and  conducted  the  examin- 
ations from,  graded  the  papers  in,  and  returned  them  from  Xoungstown, 
Ohio.  In  its  proof  plaintiff  admitted  it  was  not  licensed  to  do 
business  in  Illinois  under  the  Corporation  Act,  Psr.  157.105 
and  had  no  certificate  of  registration  and  education  authorizing 
it  to  conduct  in  this  State  a  professional  correspondence  school 
under  Chap.  144,  Par.  17  (a)  111.  Hev.  Stats.  Defendant  says 
that,  since  it  lacks  these  certificates,  plaintiff  can  neither 
maintain  this  action  nor  lawfully  oonduct  its  school  in  this  State 
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and,  as  &  result  of  this  latter  fact,  the  contract  is  void. 

Defendant  had  the  burden  of  proving  nlaintiff  tmt  doing 
business  in  this  State  without  authority  so  as  to  oome  within  the 
Illinois  statutes  mentioned.  Air  Conditioning  Training  Corporation  v. 
Majer.   ve  think  the  only  testimony  as  to  plaintiff's  business 
clearly  shows  that  it  was  engaged  in  interstate  commerce  and  that 
the  Illinois  statutes  had  no  anplioaticn.  tfi  find,  therefore, 
there  Is  no  merit  in  this  contention.  Air  Conditioning  Training 
Oorg.  v.  ;  ajer. 

Defendant  had  the  burden  of  proving  his  affirmative 
defense  that  fraud  induced  his  signing;  of  the  application.  The 
amplication  is  in  the  record.  It  is  a  printed  document  in  which 
the  applicant  expresses  the  desire  to  become  a  certified  Air 
Conditioning  and  lefrlgeration  Technician.  In  consideration  of 
the  payments  he  offers  to  make  he  Is  to  receive  from  plaintiff  the 
course  of  home  study  instruction,  with  the  orivllege  of  post 
graduate  course  of  two  weeks  in  practice  at  plaintiff's  shop  in 
Youngstown  and,  amon^  other  things,  the  benefit  of  a  "sincere  and 
conscientious  placement  service"  which  will  stimulate  interest  in 
his  employment,  and  give  him  references.  In  large  type  the  appli- 
cation provides  that  the  applicant  understands  that  employment 
cannot  be  guaranteed  or  oromlsed.  In  large  red  tyr>e  it  provides 
as  a  protection  to  all  the  parties  that  no  agreements  or  promises 
have  been  made  other  than  those  printed  in  the  application  and  that 
the  applicant  has  read  the  agreement  and  the  red  type  before 
signing  the  application.  A  questionnaire  was  answered  by  defendant 

arently  In  December  1941,  which  expressed  his  understanding  of 
various  provisions  of  the  agreement  he  had  entered  into.  In 
January  and  August  of  194S  and  May  of  1945,  defendant  wrote  two 
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letters  and  Me  wife,  on  his  behalf,  wrote  one  explaining  difficulty 
in  Baking  monthly  payments.  Plaintiff's  representative  testified 
that  defendant  at  no  time  expressed  dissatisfaction  with  the  course* 

In  meeting  the  burden  of  proving  fraud,  defendant  may 
show  material  fraudulent  verbal  statements  made  before  or  at  the 
time  he  signed  the  application,  despite  the  red-lettered  orovision 
in  the  application,  because  they  would  not  be  merged  in  the 
written  document.  Jones  Oomaentaries  on  Evidence,  4th  RA.  V©1.  2, 
pp,   826,  827;  and  Jones  v.  a inks.  188  111.  App.  45, 

From  the  testimony  of  defendant  and  his  wife  it  appears 
that  plaintiff's  representatives  told  them  that  defendant  would 
be  receiving  from  i&G  to  -JlOO  per  week  in  a  short  time,  so  that 
they  could  buy  themselves  an  automobile  and  a  home;  that  in  a 
little  more  than  a  year  he  would  have  a  Job  and  even  start  his 
own  business  in  Air  Conditioning;  th&t  although  they  could  not 
guarantee  a  Job  in  the  contrast,  they  would  guarantee  him  a  Job 
after  he  graduated;  and  thst  they  had  placed  many  men  in  emoloyaent, 
some  at  Stewart  Warner  and,  if  defendant  did  not  like  it  therre, 
they  would  place  him  elsewhere.  It  further  appears  that  defendant 
resisted  for  a  while,  but  his  wife  was  nervous  and  crying  and  coaxed 
him  to  sign;  and  that  defendant  told  them  he  had  only  a  grammar 
school  education  and  that  they  promised  he  would  be  helped  In  his 
studies  by  a  vocational  director.  This  testimony  was  not  met  by 
defense  witnesses* 

There  was  introduced  in  evidence  a  Cease  and  Resist 
order  of  the  United  States  federal  Trade  Commission  entered  in 
March  lw41.  From  this  order  it  appears  that  plaintiff  was  charged 
with  unlawful  practices  in  the  conduct  of  its  business,  in  that 
it  was  deceiving  its  customers  through  false  represent ivtlona  on 
radio  broadcasts,  in  its  literature  and  through  Its  solicitors. 
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The  findings  of  the  Commission  are  recited  in  the  order  and  among 
these  is  one  that  to  qualify  for  the  course  of  training  one  would 
need  fundamental  knowledge  of  algebra,  chemistry,  ohysieal  science 
and  electricity,  end  that  several  of  its  customers  had  not  gone 
beyond  8th  grade.  We  think  the  introduction  of  these  documents 
was  highly  prejudicial  tp  plaintiff's  case  and  requires  a  reversal 
of  the  Judgment.  The  order  had  no  bearing  upon  the  issues  in  the 
case.  It  was  not  competent  to  prove  any  of  the  facts  which 
defendant  had  the  burden  of  Droving.  The  fact  that  it  was  an 
order  of  the  Federal  Trade  Commission  unomegtionably  made  a  deep 
impression  on  the  Jury. 

In  aid  of  a  new  trial  we  point  out  that  the  court 
properly  admitted  testimony  of  the  representations  of  olalntiff's 
agents  who  did  not  testify  at  the  trial.  The  evidence  of  olaln- 
tiff's statements  to  the  agents  that  he  had  bufc  an  8th  grade 
education,  in  view  of  the  subject-matter  of  the  course,  which  we 
have  inspected,  was  Itself  sufficient  to  take  to  the  Jury  the 
question  whether  olaintiff  did  not  deceive  defendant  by  permitting 
him  to  sign  the  application  after  It  received  this  knowledge  of 
his  meagre  education. 

We  further  point  out  that  the  trial  court  properly 
refused  to  instruct  the  Jury  on  the  question  of  its  failure  to 
oomDly  with  the  Illinois  Statutes  mentioned  hereinabove,  tfe 
think  the  instruction  as  to  the  burden  of  proof  of  fraud  may 
have  been  raisltading  to  the  Jury.  It  should  be  clarified, 
think  the  instruction  as  to  false  representation  should  be  broad 
enough  to  include  deceit  brought  about  by  the  agent's  failure  to 
speak,  after  receiving  knowledge  of  the  limited  extent  of  defend- 
ant's education.  The  trial  court  submitted  three  forms  of 
verdicts  to  the  Jury,  one  in  the  event  it  found  for  olaintiff  on 
the  statement  of  claim,  another  in  the  event  it  found  for  defendant 
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on  the  counterclaim  and  the  third  In  the  e^ent  it  found  for 
neither  party.  We  think  there  was  no  olaee  in  the  ease  for  the 
third  form.  The  contract  was  either  valid  according  to  plain- 
tiffs theory,  or  invalid  according  to  defendant's.  There  was 
no  third  oossifcillty. 

We  believe  the  verdict  on  the  counterclaim  should 
likewise  be  reversed.  It  depended  on  the  same  facts  and  was 
subject  to  the  same  influences  as  the  verdict  on  the  complaint. 

For  the  reasons  given  the  Judgment  of  the  Munioipal 
Court  is  reversed  and  the  cause  is  remanded  for  a  new  trial. 

REVERSED  AC      -'JIBED. 

LEWE,  P.J.  AND  BURKE,  J.  CONCUR. 
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43854  and  45875 
SAUL  PLAST, 


Appellee, 


v. 


METROPOLITAN  TRUST  COMPANY,  Trustee  under 
Hotel  Maryland  LlGUldatlon  trust  known  ae 
Trust  Ho.  115SJ  BARNi>T  L.  RD8SBT;  LOUIS  J, 
BORINSTBXM  and  JOHN  A.  3-  0  :KT;  g      i  L. 
REDHEFFER  and  900  NORTH  HUSH  HSTEL  CORP- 
ORATION, an  Illinois  corporation,  and 

SAMUEL  8.  EPSTEIN, 


Appellant s. 


SAUL  PLAST, 


Appellee, 


METROPOLITAN  TRUST  COMPANY,  Trustee  under 
HOTEL  MARYLAND  LIQUIDATION  TRUST,  known  as 
Trust  Ho.  1155;  BARNBT  L.  R088ET,  LOUIS  J. 
BQRINSTEIN  aa&   JOHN  A.  SARGENT;  RAYMOND  L. 
REDHEFFBR  and  900  NORTH  HUSH  HOTEL  CORP- 
ORATION, an  Illinois  Corporation,  and 

SAMUEL  g.  EPSTEIN, 


Appellants. 


INTERLOCUTORY 
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MR.  JUSTICE  sCXLi  I  ION  OF  THE  COURT, 

These  two  appeals  fro®  orders  denying  motions  to  dissolve 
the  ease  temporary  injunction  were  consolidated  in  this  court. 

The  Hotel  Maryland  was  purchased  at  foreclosure  sale  for 
a  Bondholders'  Protective  OosBisittee  aeting  for  bondholders  of  the 
Hotel.  It  consisted  of  a  17  story  hotel  building  at  900  North 
Rush  Street,  Chicago.  October  15,  1935,  the  Committee  and  defendant 
Trust  Co.,  as  Trustee,  made  an  agreement  establishing  the  Hotel 
Maryland  Liquidation  Trust.  By  virtue  of  this  agreement  the  Hotel 
property  was  oonveyed  to  the  Trustee  and  the  bondholder®  became 
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Holder*  of  Certificates  of  Interest  in  the  Trust.  The  trustee 
took  over  control  and  aanegement  of  the  Hotel  cronerty  the  day 
of  the  agreement.  It  operated  the  Hotel  under  the  direction  of 
three  Trust  Managers,  as  provided  by  the  agreement,  distribution 
of  net  profits  was  made  to  the  beneficiaries. 

The  agreement  provided  that  the  trust  should  terminate 
*in  any  event*  in  ten  years.  In  March  1945  the  Trust  Managers, 
defendants  ftosset,  Borlnstein  and  Sargent  soonsored  the  organ- 
ization of   the  900  Korth  Hush  Hotel  Corporation.  Its  directors 
were  Borlnstein,  Sargent  and  Redheffer,  The  ourpose  was  to 
enable  the  Corporation  to  buy  and  ooerate  the  trust  property, 
August  29,  1945,  the  Trustee  notified  the  beneficiaries  of  the 
Trust  that  the  Corporation  had  been  organized  and  had  made  an  offer 
of  purchase.  It  notified  them  that  unless  holders  of  55  per  cent 
or  acre  units  objected  within  20  days  the  offer  would  be  accepted. 
This  was  a  requirement  of  the  Trust  agreement.  There  were  10,216 
7/8  units  of  beneficial  interest  issued  under  the  agreement . 
Plaintiff  sequlred  5  of  the  units  in  April  1944, 

After  receiving  notice  of  the  proposed  sale,  plaintiff 
obtained  a  cash  offer  to  buy  the  hotel  property.  This  offer  was 
transmitted  to  the  Trust  Managers  WfptajtljT  1£  *lth  a  demand  that 

it  be  submitted  to  the  beneficiaries.  September  20,  1945,  the 
complaint  was  filed  asking  that  the  proposed  sale  to  the  Hotel 
Corporation  be  enjoined,  that  the  Trustee  and  Trust  Manager*  be 
removed  and  a  receiver  be  appointed,  and  for  an  accounting* 
Defendants  moved  without  success  for  a  summary  judgment.  They 
subsequently  filed  answers.  Plaintiff  replied  and  thereafter 
moved  for  a  temporary  injunction  as  prayed  for  in  the  complaint* 
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The  injunction  issued  March  21,  1946*  Defendants  moved 

to  dissolve  on  May  4th.  Epstein,  a  holder  of  565  units,  was 
given  leave  to  intervene  and  on  June  ?  filed  his  petition  to 
"vao&te."  June  11  the  motion  and  prayer  of  the  petition  were 
denied.  July  8th  Hoetetler  and  Jay  and  Jean  t&ffc*  holders  of  974 
units,  were  given  leave  to  intervene.  They  maSe  a  action  to 
dissolve  the  injunction  July  10.  The  motion  was  denied,  The 
defendants  and  Epstein  joined  in  the  appeal  from  the  order  of 
June  11th*  The  other  interveners  appealed  from  the  order  of 
July  10th* 

Plaintiff  made  a  motion  in  this  court  to  dismiss  the 
appeal.  We  took  the  motion  with  the  case.  He  eay©  that  defendants1 
motion  "to  vacate"  should  have  been  made  within  30  days  under 
Chap.  77,  Pars.  82,  83  111.  Rev,  Stats.  Those  provisions  refer 
to  final  orders,  decrees  and  Judgments.  This  appeal  is  governed 
toy  Sec.  78  tff  the  Civil  Practice  Act.  (Chap.  110,  Par.  202,  111, 
Ra»*  Stats*  1945.)  There  is  no  limitation  of  time  in  that  section 
for  filing  a  motion  to  dissolve.  I  motion  to  dissolve  an  injunction 
may  be  made  at  any  time  ■jtmg  answer.  Ohao.  69,  Sec.  15  111.  Hev. 
Stats.;  Chicago  Title  and  Trust  Co.  v.  Prove y  282  111.  &op.   173; 

and  Orpwn  Bldg.  Cora,  v.  .ffgnrog Amusement  Jjjgft* *  32^  *^*     "'"'••  4'sc>• 

Plaintiff  contends  also  in  support  of  its  motion  to  dismiss  that 
the  grounds  urged  for  the  motion  to  dissolve  are  identical  with 
those  urged  on  the  motion  for  summary  judgment.  He  argues  that, 
accordingly,  defendants  are  attempting  in  this  apoeal  to  review 
the  unappealable  order  denying  their  motion  for  summary  Judgment. 
There  could  be  no  objection  to  defendants  using  whatever  grounds 
were  available  to  support  their  motions.  The  questions  for  the 
trial  court  on  each  motion  were  entirely  different.  The  motion  to 
dismiss  the  appeal  is  denied* 

Plaintiff  contends  that  Epstein  has  no  right  to  appeal* 
Plaintiffs*  motion  to  deny  Ostein  the  right  to  intervene  was 
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denied.  Mo  cross  error  is  assigned  on  this  ruling.  Having  been 
given  leave  to  Intervene  as  a  party  defendant,  he  was  entitled  to 
appeal  from  the  order  denying  the  player  of  his  petition. 

There  is  no  dispute  about  the  material  facts.  The 
beneficiaries,  by  express  or  tacit  consent,  approved  the  proposed 
sale.  The  dispute  arises  out  of  the  charge  based  upon  the  facts. 
These  charges  are  th^t  the  Trustee  and  Trust  Managers  violated 
their  trust  by  withholding  material  information  fro®  the  bene- 
ficiaries, thus  rendering  eonsente  of  the  latters  invalid; 

that  this  conduct  was  in  pursuit  of  a  scheme  which  defendants 

the 
had  adopted  to  circumvent  /  mandatory  liquidation  provision  of 

the  agreement,  through  the  use  of  an  amendatory  power  givsn  to 
the  Trust  Managers;  and  that  by  virtue  of  this  authority,  defendants 
purported  to  eliminate  from  the  agreement  the  requirement  that 
during  the  last  five  years  of  the  trust  no  sale  of  the  property 
should  be  made  for  less  than  a  figure  established  by  an  appraisal 
of  the  Chicago  a«al  Estate  Board,  It  is  charged  that  the  defendants 
bad  the  ultimate  objective  of  perpetuating  themselves  in  control 
of  the  trust  prooerty  for  their  own  benefit  and  against  the 
interest  of  the  beneficiaries;  and, pursuant  to  the  scheme,  violated 
their  trust  in  failing  to  submit  to  the  beneficiaries,  the  cash 
offer  of  * 550, 000,  plus,  which  he  had  obtained  and  submitted  of 
the  defendants*  Defendants  denied  the  charges  of  fraud  or  wrong- 
doing. They  insist  they  followed  the  terms  of  the  agreement  at 
all  times  in  making  the  amendments  and  otherwise,  and  that  their 
conduct  was  always  in  the  best  interest  of  the  beneficiaries* 

The  Hotel  Corporation  offered  to  assume  the  liabilities 
of  the  trust  and  deliver  257,590.63  first  mortgage  income  bonds 
and  10,216  7/8  shares  of  common  stock,  being  all  of  the  stock  of 
the  corporation.  It  thereafter  filed  with  the  S.  E.  C.  ae  required 
by  the  Securities  Act,  a  registration  statement,  setting  forth 
the  terms  of  the  proposed  transaction.  The  statement  was  declared 
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effective  August  22nd. 

Defendants1  answer  states  that  holders  of  only  1209 
units  of  the  more  than  10,000  outstanding,  objected  within  the  £0 
days  and  that  on  September  21  they  executed  instruments  of  con- 
veyance af  the  trust  property  and  received  the  securities  from 
the  Hotel  Corporation;  that  they  refused  to  submit  the  cash  offer 
obtained  by  plaintiff  beoause  it  was  grossly  inadequate  in  view 
of  an  appraisal  of  the  property  made  in  April  1945  of  iS0C,G00; 
and  that  the  amendments  were  made  pursuant  to  the  requirements  of 
the  8.  K.  0.  whose  experts  disagreed  with  the  appraisal  and  con- 
sidered that  the  figure  would  mislead  beneficiaries  as  to  the 
value  of  those  certificates.  It  avers  the  making  of  the  amendments, 
and  set  forth  a  resolution,  providing  for  the  same,  finding  that 
the  amendments  did  not  adversely  affect  to  a  material  degree  sub- 
stantial rights  of  the  beneficiaries.  This  finding  under  the 
agreement  obviated  the  necessity  of  submitting  the  amendments 
to  the  beneficiaries  for  approval.  It  states  thet  the  transaction 
was  sound  because  at  the  time  the  real  estate  market  clearly  showed 
the  wisdom  of  rstalning  real  estate  of  proved  earning  ability  and 
they  repeated  their  confidence  in  their  judgment  and  their  com* 
pllanee  with  the  terms  of  the  agreement  and  conduct  consistent 

with  their  trust. 

In  reply  the  plaintiff  charges  that  the  Judgment  of  the 
defendants  was  Insufficient  to  override  the  mandatory  liauid&tion 
provision  or  to  Justify  withholding  essential  Information  and  the 
cash  offer  from  the  beneficiaries.  He  charges  that  acts  done 
after  the  filing  of  his  complaint  were  nullities  tainted  with 
fraud.  In  his  complaint  he  had  charged  defendants  with  a  failure 
to  have  the  appraisal  made.  In  reply  he  charges  wrongdoing  in 
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withholding  notice  of  the  appraisal  now  admitted.  He  avers  that 
the  consents  given  were  invalid  because  of  the  information  with- 
held, end  that  the  cash  offer  was  withheld  to  further  the  scheme 
and  not  because  it  was  inadequate.  He  denies  that  the  S.  E.  C. 
required  the  amendment  or  that  it  had  the  power  to  do  so,  or  the 
power  to  direct  defendant  to  withhold  information  and  denies  that 
the  statement  was  filed  with  the  §.  £•  0,  in  interest  of  the 
beneficiaries. 

Pursuant  to  olaintlff^  motion,  the  injunction  issued 
March  SI  to  restrain  the  defendants  from  carrying  out  the  proposed 
plan  or  doing  any  act  calculated  or  intended  to  carry  out  the 
plan;  from  making  the  exchange  of  securities  pursuant  to  the  plan; 
and  from  doing  any  act  calculated  or  intended  to  disturb  the 
statue  quo  of  September  20,  1945. 

The  motions  to  dissolve  were  grounded  substantially 
on  the  matters  of  defense  already  outlined.  Additional  grounds 
urged,  however,  were  that  after  the  conveyance  and  delivery  of 
the  Hotel  Corporation  securities,  the  trusts®  proceeded  to  allocate 
the  securities  among  the  beneficiaries  and  on  March  15,  having 
completed  the  task,  wrote  the  beneficiaries  to  submit  their 
certificates  for  exchange  either  for  bonds  or  stock,  or  for  oartlo- 
ipation  certificates  in  a  voting  trust;  that  on  March  21st  the 
trustee  had  reoeived  certificates  representing  4t?39  3/8  units 
and  had  effected  exchanges  therefor;  and  that  since  the  issuance 
of  the  Injunction  had  received  certificates  representing  1520 
units.  The  motion  charged  laches  on  the  part  of  plaintiff  in 
view  of  the  knowledge  given  him  in  the  affidavit  filed  before  the 
summary  Judgment  proceeding  and  his  failure  to  act  since;  that 
the  transaction  was  consummated;  that  because  of  the  progress  in 
working  out  the  details  of  the  transaction,  the  injunction  has 
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prejudiced  the  beneficiary;  an^  that  the  beneficiaries,  both  those 

who  have  exohanged  and  those  whose  exchange  Is  nendlng,  were 

prejudiced* 

The  petitions  of  the  interveners  pointed  out  the  highly 
profitable  nature  of  the  Hotel  business;  that  any  liquidation 
under  the  trust  agreement  would  deorlve  them  of  the  benefits  of 
that  investment;  that  Epstein  was  a  consenting  beneficiary  who 
had  received  securities  of  the  lotel  Corporation  but  was  prevented 
by  the  injunction  from  full  benefit©  of  the  exchange;  and  that 
the  other  interveners  had  deposited  their  certificates  of  beneficial 
interest,  but  by  virtue  of  the  restraint  were  unable  to  receive 
Hotel  securities  in  exchange* 

Defendants  contend  that  the  plaintiff  was  precluded 
from  the  interlocutory  relief  because  of  laches  m&   that  the  in- 
junction should  not  have  issued  inasmuch  as  the  principal  relief 
sought  could  not  be  had.  Sefend&nts  sent  the  circular  letter 
August  31st.  There  were  BO  days  thereafter  within  which  beneficiaries 
could  object.  The  letter  notified  the  beneficiaries  that*  unless 
more  than  35$  objected,  the  sale  would  be  made*  Plaintiff  received 
a  letter*  He  filed  his  suit  on  the  20th  day.  This  wae  the  last 
day  for  filing  objections.  October  15th  plaintiff  was  given  notice 
by  the  summary  Judgment  affidavit  that  the  sale  had  been  consummated 
and  defendants  proposed  to  commence  carrying  out  the  details* 
March  13  defendant  sent  a  circular  letter  out  announcing  their 
readiness  to  make  the  exchange  of  securities,   during  all  of  this 
time  plaintiff  made  no  move  to  obtain  the  interlocutory  order*  It  i 
is  true  thet  in  the  interim  each  side  filed  pleadings.  This  has  no 
bearing  on  this  point.  Had  slaintlff  moved  with  dispatch  after  the 
filing  of  the  summary  Judgment  affidavit,  he  would  have  been  in 
position  to  prevent  defendants  from  going  further  than  the  delivery 
of  conveyances^  and  acceptance  of  the  securities  from  the  Hotel 
Corporation. 
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What  transpired  after  September  20th  might  not  have 

appeared  to  the  trial  court  when  the  injunctlonal  order  was  entered. 

The  motion  to  dissolve,  however,  brought  it  t©  the  attention  of 

the  court.  On  Maroh  21st  when  the  order  wee  entered,  nearly  one 

half  of  the  certificates  of  beneficial  interest  had  been  exchanged 

for  the  Hotel  securities  and  1500  mere  units  had  been  received 

by  the  Trustee  for  exchange.  This  information  presented  a  basis 

for  the  trial  court  to  correct  its  action  if  the  injunetional 

order  had  teen  entered  Improvi&ently, 

with 
The  defendants  proceeded  /  their  plan  in  the  face  of 

plaintiff's  eomplalnt.  They  were  free  to  do  so.  They  knew  that, 
should  plaintiff  succeed,  their  acts  would  be  nullified.  Plain- 
tiff knowing  their  attitude  and  advised  of  their  acts  and  purposes, 
stood  by* 

The  object  of  a  temporary  injunction  is  to  preserve  the 
status  quo  should  plaintiff's  showing  warrant  the  order.  Finn  v, 
vane.  Lutheran  Church.  68  It.  S.  (2nd)  541,  The  injunction  pur- 
ported to  restrain  the  doing  of  act©  already  done;  to  restrain  a 
conveyance  made  months  before;  to  restrain  exchanging  the  securities 
when  more  than  om   half  had  either  been  exchanged  or  submitted  for 
exchange;  and  to  preserve  a  statue  quo  which  existed  prior  to  all 
of  this.  Obviously,  the  main  purpose  of  the  injunetional  order 
could  not  be  attained* 

The  transaction  is  in  a  confused  state.  The  confusion 
was  brought  about  by  plaintiff's  undue  delay  and  the  injunction, 
Defendants  took  the  chance  that  their  various  steps  would  be 
nullified*  Their  pleadings  indicate  a  desire  to  complete  the 
details  of  the  transaction.  The  record  does  not  bear  out  plaintiff's 
contention  that  his  suit  is  a  class  suit.  It  merely  invited  others 
of  his  class  to  join  with  him. 
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We  need  not  consider  whether  the  court  in  entering  the 
injunetional  order  correctly  applied  the  probability  rule  announced 
in  ?4ayer  v.  Soiling.  263  111.  App.  £19.  Jfe  believe  th&t  the 
trial  court  should  hsve  granted  the  motion  to  dissolve  the 
injunction.  We  see  no  reason  why  ths  order  should  stand  under  all 
the  circumstances  of  this  case.  We  hold  that  the  trial  court 
abused  its  discretion  in  entering  the  order.   The  order  is, 
therefore,  reversed. 

ORPER  REVERSES. 

Liars,    P.J.   AKD  BURKE,    J.    CONCUR, 
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Bristow,  J, 

Thia  la  an  appeal  frora  a  Judgment  entered  by  the  Circuit 
rt  of  mty  in  favor  of  the  defendant,  Spttrgeon    ereentlle 

Coetpany,  an  Illinois*  carports  tion,  in  on  action  of  forcible  detainer 

iKt  by  Dae  plaintiff,  Eat©  W,    &Hfeesa   to   i  Bales)  of 

certain  leased  preaioes* 

The  salient  facta  appearing  froa  the  peeewfi  of  t         re* 
oeedinga  held  before?  the  trial  court  without  a  Jury  ir  tart 

plaintiff  ia  the  owner  of  th®  disputed  pt^aatisaa— tha  first  floor 
and  basement  of  a  building  located,  in  Kendota*  Illinois,  aaa*  tb  t 
on  or  about  July 1Q,  1933 ,  plaintiff  leased  the  preffllsaa  to  defendant 
for  a  period  of  ton  and  a  half  year  «tenolng  -September  1»  1933 

and  extending  until  March  1,  1944. 

This  leue  provided  that  the  lessee  weald  ssa&a  certain 
■rovenents  amounting  to  not  less  than    a, GOO,  which  improvements 
wore  to  beeoae  the  property  of  the  lesser,  and,  In  eonsi deration 
thereof*  the  leasee  was  granted  the  "option  of  cancelling  this 
lease  at  the  and  of  the  first  five  years,  or  extent!  is  lease 

for  an  additional  period  of  five  yeara  at  the  same  tarma  and  rental*" 
It  Is  this  latter  clause,  and  the  proper  interpretation  thereof, 
that  oonstitutaa  the  baala  of  this  litigation. 


It  appear*  further  tfa  n.  defendant  entered  po  on 

of  the  premises,   and,  on    September  8®,  1943,  approximately  five 
and  a  half  month*  prior  to  the  expir-  tlon  of  yaar 

term,  defendant  notified  plaintiff,  by  letter  of  its  intent!  n  to 
exercise  the  option  to  extend  the  lease  for  ah  addition,!  five 
year  period  extending  from  ??areh  1,  2944  to  tfaSK&t  1,  UM 

Maintiff  relied,  $#ff   that  »t 

recognize  defendant'--  right  te  «wwp«£ss  the  option  1st  time, 

for,  under  the  terms  of  the  lease,  defendant  was  obi",  exer- 

cise that  option  emly  within  the  first  five  pears  ef  t!       iewft. 
Inasmuch  a*  defendant  had  not  dona  ?.k\  intifl'  Insisted  t.    . 

defendant's  right  to  the  premises  terminate  reh  1,  %$ 

Kotvith standing  plaintiff's  reply,  defendant  delivered  a  further 
notice  dated  *;ov#  18,  3.943  reaffirming  its  exercise  of  the  afore- 
said option,  and,  upon  the  expiration  of  the  ori  pate  1$ 
1944,  defendant  remained  in  passm-a                  tend*-,                     ntiff 
the  saae  rental  eacfc  month  up  to  the  preeesat  tim$.           I  .tiff, 
in  turn,  cashed  the  cheeks  do-sm  to  and  including  the  month  of 

•oesber,  but  with  notice  to  defendant  r  not 

such  checks  in  full  payment* 

Upon  failure  of  plaintiff  to  Initiate  proceed  to 

adjudicate  the  dispute,  defendant  filed  salt  in  the  federal  court 
for  a  declaratory  judgment  on  the  rights  of  the  parties  under  the 
lease*     The  court  in  that  proceeding  suggested  in  a  pre-trial  confer- 
ence that  the  in sue  should  properly  be  determined  by  a  local  court 
in  forcible  detainer  proceedings,  whereupon  plaintiff  Instituted 
the  instant  ease,  and  the  declaratory  Judgment  pre  age  were 

'(tinned  pending  the  determination  of  this  litigation. 

At  the  hearing  beforo  the  trial  court  without  a  ^ir^9 
plaintiff  urged  that  under  the  teres  of  the  lease  defendant  was 
obliged  to  exercise  the  option  to  extend  the  lease  beyond  the  10$ 
year  term,  at  the  end  of  the  first  five  years,  and  that  inasmuch  as 


~3~ 
defendant  had  not  eossplied  therewith,  plaintiff,  as  owner  of  the 
premises,  was  entitled  to  possession  m  of  Parch  1,  1944,     defendant, 
however,  argued  that  it  was  entitled  to  exercise  the  option  to  extend 
the  lease  any  time  prior  to  the  expiration  of  the  lot  fman  ,    md 
that  notice  of  its  intention  to  exerolse  the  said  option  given  to 
plaintiff  &i  months  before  the  end  of  She  original  tera  constituted 
b  compliance  with  the  lease.     Both  parties  offered,  efral  fc  ny 

substantiating  their  respective  conflicting  interpret,/.  Mf 

en  the  basis  of  thnt  testimony  and  upon  ciu@  analy&is  of  3 
of  the  lease,  the  trial  court  held  that  defendant  war.  entitled  to 
poasestJion  of  the  premises.     From  t         /;ud§paent,  plaintiff  has     ■ 
taled, 

The  sola  issue  before  this  court  is  whether  under  the 
p&tfiftiCRi  or  Cbfl  l«a«ef   th?  aaant  lessee  wafj  required  to  five 

notice  to  the  plaintiff  of  its  intention  to  exercise  ' 
to  esttead  the  la&se  &J  years  prior  to  the  tor&inntlon  of  the-  lease. 

The  established  canons  of  construction  of  leasve  ar^ 
I  the  court  saust  first  ascertain  frosa  the  lease  it  sell  nature 

and  terras  of  the  contract  Had  the  rights  and  duties  created  thereby, 
Xf  the  language  of  the  lease  la  clear,  proof  aliunde  csraiot  to  heard 
to  contradict  or  vary  its  terms,  or  give  it  a  meaning  inconsistent 
with  the  language  used,     Xf,  however,  the  lease  contains  inconsis- 
tent or  MriMLptttti  clauses,  capable  of  two  distinct  ittt         .  t^tlons, 
the  court  is  authorised  to  pcrsait  oral  teatiaony  to  m         n  the 
expressed  Intention  of  tho  parties,     la  no  case,  however,  is  it  the 
province  of  the  court  to  toake  a  nm  contract  for  the  parties  or  to 
supply  a  aaterlnl  stipulation.     35  Corpus?  Juris,  1176;  j&as  v. 

&&i&s2Lf  136  in.  Agfe  W»i    MaaaiiiEis''        a...%?ttaa  *•  *£te$£&s£m 

Brewery,  171  111.      p  ■,  7j  .JULLLaBJ  nJ2flJ^aba3JU-^  111,  175; 
SAadsrich,  v,  mm*  m  m.  sio. 

In  the  instant  ease  the  eckitrovcrted  provision  stated t 
"In  recognition  of  the  fact  that  th«  second  party  is  spending  a 
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large  suia  of  money  for  nav  eauipxaent  and  betterment  of  the  property, 
and  lasediately  relinquishing  to  first  party  all  claira  whatsoever 
on  saeej  it  is  hereby  agreed  and  understood  that  party  of  the  second 
part  has  the  option  of  cancelling  this  lease  at  the  end  of  the  first 
five  years,  or  extending  tills  lease  for  an  additional  period  of 
five  years  at  the  sane  terse  and  rental.* 

The  legitimate  Interprets  ti  -m  of  the  forego  In  vil  I 

is  that  the  lessee  i»  granted  two  distinct  options  as  e  insider*?,  ti 
for  Ms  expenditures  for  the  isiproveaant  of  the  lessor1*?  prepePty* 
The  first  option  is  to  cancel  this  10%  year  lease  at  the  end  of 
the  first  five  years.     The  vords  "at  the  end  of  the  first  five 
years*  refer  to  a  period  of  duration  rather  than  a  -Particular  date 
that  the  lessee  Is  gfcvUi  Use  privilege  of  converting  this  10^  year 
lease  into  u  five  year  le&ne,     Pro©  all  that  appears  in  this  lease, 
this  option  ©ay  be  exsr-tsed  at  any  tiise  during  this  five  y- 
p«rlodvt  for  no  reference  '        -..;a  to  the  ta&tter  of  giving  notice 
to  tho  lessor  on  or  within  any  specified  date, 

'The  seoc.  ;ion,   set  forth  in  the  eeeend  si 

givRs  the  lessee  the  privilege  of  "extending  tills  leaae"   (again 
referring  to  the  10%  year  lease)   "for  an  addition^..  led  of  five 

years  at  the  iom  terms  and  rental, "     Here  ag-o.lr,  no  refePSfMMi  is 
aadc  to  a  date  for  giving  notice  of  intention  to  exercise  this 
extension  option,  onA  frees  the  terras  of  this  provision  the  option 
sight  properly  be  exorcised  at  f.ny  tlue  within  tie  duration  of 
the  10*  year  tens. 

Plaintiff  contends,  however,  that  inasmuch  as  the  can- 
cellation ortion  MUA  necessarily  be  exercised  within  the  first 
five  years,   since  It  Involves  cancelling  the  remainder  of  the  t-sm, 
therefore,   the  extension  option,  which  is  stated  in  the  alternative, 
sust  also  be  exercised  within  the  first  five  ymv®,  notwithstanding 
the  fact  thst  this  option  oan  not  take  effect  until  the  expiration 
©f  the  10t  year  tern* 
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This  interpretation  i«  not  warranto  by  the  plain  language 
of  the  lease,  nor  by  the  canons  of  construction,  nor  the  preponder- 
ance of  evidence  submitted  before  the  trial  court. 

It  itt  apparent  that  phrasing  the  two  options  in  the 
alternative  in  one  sentence  is  a  natural  aode  of  expressing  two 
distinct  rights,   only  one  of  which  can  be  exercised,  Mid  the  raere 
Juxtaposition  of  the  clauses  In  no  way  indicates  that  the  two  op- 
tion©, which  wouifi  take  effect  In  operation  5|  years  apart,  be 
exercised  at  the  seaae  time.     This  is  parti oularly  evident  sines  no 
reference  i«  tuuSe  to  a  date  on  or  within  which  notice             be  glVOU 
of  the  exercise  of  either-  option* 

sustain  plaintiff* a  interpretation,  V 
add  the  words,   "elect  at  that  tiaws  to  excreiiso*  to  prooe?  qualify 

the  option  to  extend  ftlts  lease,  so  that  the  provision  ~*ou.Id  be 
made  to  read}   HThe  optic-;  of  cancelling  tills  lease  ftl  1*8  of 

the  first  five  years  or  $±&8&  k£  l£*fi&  &&&  M  smZ2iU&  the  option 
of  extending  this  leas©  for  m  additional  period  of  lift 

Under  the  aforementioned  roeogniaed  principles  Tor 
construing  leases,  the  court  is  not  authorised  to  etafte  a  new  contract 
for  the  parties,  nor  to  supply  isaterial  9tij.ni:.  ander  the 

guise  of  construing  the  intention  of  the  parties, 

Plaintiff ,  feovover,  in  reliance  on  the  ease    of  Hedrl.oh 
v.  united  states  Brewl?ff,  Gp#,,   808  111.   App.   see,  argues  that  there 
is  a  patent  asfoiguity  &$  the  lease,  wvi  ttMmfD**t  this  court 
should  not  only  permit  oral  testimony  to  explain  t-.  .iguity,  but 

in  the  process  of  construction  should  supplythe  «ords  naoossary  to 
sustain  plaintiff's  interpretations. 

The  Kedrich  case,  supra,  hovever,  is  alsarly  distmguiah- 
e  frosa  the  instant  case.     In  that  ease,  clause  6  of  the  lease 
in  question  related  to  the  issuance  of  n  saloon  license,  and  gave 
a  right  xx  of  termination  to  the  lessee  in  ease  I  old 

refuse  such  a  license;   clause  9,  which  related  to  dataa         P  dUwtPHH 
tion  by  fire,  gave  a  right  of  termination  in  case  of  lessor1*  fall- 


ure  to  repair;  and  at  the  end.  of  clause  0  there  was  a  sentence 

*«hleh,   standing  alone,  gave  the  lessee  an  unco  mil  tionaO.  right  to 
eancel  the  leaee  on  giving  ten  dajrg  notice,     this  provision,  If 
given  effect,  would  taafc.s  clauses  8  and  9  superfluous;  therefore, 
the  tourt  held,  without  recourse  to  evidence  aliunde,  that  all  the 
provisions  of  the  lease  anaet  be  oenstruod  together  and  fc  M 

only  reasonable  oonstru  tion  was  that  the  lessee  might  terslnate 

I  leas®  on  the  10  iftgr*f  notloe  in  mm  of  lessor' ©  failure  to 
repair  after  a  fire. 

In  the  instant  case  there  are  neither  inconsi stent 
pro  visions,  nor  patent  asabisuitiaa,  '  liticn  of  the  words 

"el cot  Rt  thot  time  to  exercise  *  is  not  only  without  Jujitif lection 

I  isrports  a  meaning  different  fros  that  appearing  m  %h®  face 
of  the  lease. 

;slntiff  further  relies  on  the  He&rieh  eaee,  su  •.:•>,. t 
to  support  her  tartest  oca  .' -m  that  the  diluted  provision 

•'Old  be  given  a  construction  least  favorable  to  the  defendant 
since  it  &]-■  th;:t  its.  officers  drafted  the  lease. 

In  the  Hedrioh  case,  the  oo«rt  enunciated.  $&& 
principle  that,    "doubtful,  ambiguous  or  inconsistent  reserve  don  a 
or  condition?  JtafiHMPftd  therein  «&&  be  givsii  a  construct!   I       tact 
favorable  to  the  party  drafting  w#m9*  but  it  i:  rent,  from 

even  a  cursory  jsn&lysln,  tlu.t  this  dletua  lias  n-.  "•:  I  cation  to 

the  oas«  at  bar,  for  the  M9ert$«4tf  Intention  of  the  parties  is 
clears  whereas,  In  the  Hedrioh  case  the  loaee  would  have  been 
rendered  a  nullity  unless  the  court  construed  the  instrument  as 
B  whole  se  as  to  give  Keanln,.  11  of  the  inconsistent  provisions. 

Moreover,   the  dictum  of  the  court,  on  which  plaintiff 
-srently  reliee,  Is  controverted  by  an  equally  well  «st  -utA 

rule  of  construction  reiterated  by  the  court  in  Lawnta  v.  fiARito.qfo 
Telephone  Co..  1330  111.  App.  204}  *A»  a  general  rule  in  constru- 
ing the  provisions  of  lm&m$  relating  to  renewals,  where  there  Is 
any  arablguity,  the  tenant  is  favored  and  not  the  landlords cause 
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the  latter,  having  the  power  of  fttl         *;ion  in  Me  own  favor  has 
neglected  to  do  so,  and  also  upon  the  principle  pukf  svery  n*&*a 
grant  is  to  b&  taken  most  strongly  against  himself. *     In  the  oasc 
at  bar,  howsver,  this  court  R§«4  not  haw  recourse  to  either  of 
these  general  rules,  inisaueh  as  tho  disputed  provi  f  the  1mm 

is  neither  doubtful  nor  ambiguous. 

:jrth«raor».  It  cannot  be  oont*na<3d  that  the  Jaars  omission 
of  the  date  for  giving  notion  of  the  exercise  of  each  ■  creates 

an  ambiguity  which  wnjl<:  :nt  the  court  to  add  words  to  the  lease, 

for  th&  absence  of  notice  provisions  Is  ooiastcn  in  the  case  lore, 
and  it  Is  uniforaly  h$ld  that  no  notice  %?■  necessary,  or,  *t, 

notice  any  l&M  before  the  termination  of  the  term.     9  "lean 

Jurisprudence  6B0j   Outtaefr,  v.  (Htffflj)r«t:  i-fratett.  109  111.  App,   6) 
Sarpua  Juris  1018,  1021. 

It  Is  f:  !  it  tills  court,  ftirttaerKere«   thai  a* 

tiff's  contention  that  the  Iocs?*  required  d*$i  %  to  give,  notice 

of  its  intention  to  cat  rand  th©  lease  8$  fmseto  piMar  to  t  ■-,- 

tion  of  the  10"    f  is  not  orr  nt  with  % 

uage  of  the  lease,  but  is  manifestly  unreason:  -tr-~ry 

to  business  practices,     tanfe  a  requirement  would  be  "Wholly  lacking 
in  the  purpose  for  which  notices  are  ordinarily  provided,  nsMsly, 
to  givo  the  lessor  i  reasonable  opportunity  to  relet  or  otherwise 
provide  for  the  use  of  the  building* 

?be  only  ovi*^''  •■-'oeord  Is  attpport  of 

such  an  interpretation  Is  plaintiff1©  oral  testimony  of  her  m 

-ttedly  dia  recollection  of  the  SlWWWfttiag  circumstance?  Mf 

the  terms  of  the  a&r»a»NgS  pplap  to  its  being  reduced  to  wdtj 
In&saufe  as  this  evidence  Is  contradictory  to  the  sopreas  language 
of  the  lease,  it  la  Inadjaissable  under  the  established  rules  of 
evidence  jjrohiblting  oral  testimony  to  contradict  the  tersass  of  at 
-:->led  instrument. 

In  Ross  v.  *.3r3,3hel.  MW  111.     yp«  8     a  where  the  lease 
orsitted  certain  agreements  cancer,  repairs  Midi  installations 
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and  proof  was  offered  of  &  preexisting  or  contemporaneous  vwbal 
contract,  the  court  stated,   '♦All  contract®  in  sotae  sense  are  verbal 
contract*  before  being  reduced  to  writing;*     Their  teras  and  con- 
ditions saist  be  talked  over  and  agreed  upon  but  lAun  parties  have 
reached  an  understanding  and  estbedicd  their  agreement  in  an  instru- 
aent  under  seal  that  instrument  m  ,  net  ar&y  the  aole  evidence 

of  their  contract,  but,  in  the  absence  of  fraud  or  mistake,  no  parol 
agreement  sr-teoadiwit  to,  contemporaneous  with,  or  subsequent  to 
its  HttfcJjsg  e«t)  be  ur?f?fl  to  vary,  extend,  or  Modify  any  of  the  essen- 
tial futures  or  extend  the  liability  of  any  of  the  parties  thereto,1* 

Br«HSS£.»  •^HBR|  th?  gtmpt  lv-v.  U&a&&*Vl1g&fi  denoe 

to  show  that  lift*  »n£  clause  of  the  lastSfcg  which  iltttawi  tinat  if  the 
oitr;  "hcu/r!  not  garent  a  U  Ml    a  ^esp  tt  dnui  ahop  Hue  l  -;ht 

cancel  the  &«tt99«  had  refferostsa  »»S.yt€   t&s  f£$$M&9tt  the  city 

might  become  dry  territory.     The  court  stated,  a,   ,  ,  the  lease  it- 
self raust  be  hclfl  to  fefi  the  ocntrsct  s-nC  not  the  oorr  impendence  or 
conversations  that  took  pSUMNl  prior  to  Its  execution, * 

In  the  instant  ©ago,  even  if  this  ccttrt-  to  take 

cognisance  of  plaintiff  *  <--  t'^tiaony,  it  appears  that  h&r  atatcawmts 
werfi  oontraflietsG'  by  t&s  testimony  of  the  presl^^t  *f  the  defendant 
corporation*     The  trial   court  heard  and  weight  all  the  conflicting 
evidence,  and  fro??  the  nature  of  its  order,  nsa3si*,nrlly  found  the 
pre*-o*v:«r«na9  of  evidence  lr-  favor  tX  Umb  ft^NwftsJiit     Ihilssv  this 
finding  Is  aa?tif*#£iy  *0***sarj  to  th*  wstgfet  ejtig*  $ta  ffnUUMW^  the 
appellate  court  will  not  autontltute  its  jia&pNKkt  for  that  of  the 
trial  court,     for  it  is  the  province  of  that  court  to  determine  the 
credibility  of  witnesses  and  the  weight  of  their  testimony  where 
evidence  is  conflicting. 

On  the  basis  of  the  foregoing  analysis*  It  is  the  con- 
sidered $>&  gjaent  of  this  court  that  the  defendant-lessee  was  not 
required *  under  the  terms  of  the  lease,  to  give  plaintiff-lessor 
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notice  of  its  Intention  to  exercise  the  extension  option  of  the 
lea  »©  i|  year  as  prior  to  the  expiration  of  the  original  term,  and 
th&t  defendant  tms  properly  entitled  to  eatemlaft  the  option  at 
any  time  within  the  10$  year  perlerc  $tf  ps*W9eribs>fi  by  the  leaee. 
Therefore,  dependent* «  not  1  float  ion  w£m%.%%$&  ffl         : -saber  22, 
1943,  o|-  notttla  to  the  temlnntion  of  the  orlglma  terw,  mm  In 
eojaplianoe  with  the  provisions  of  the  Xeaee,  and  defendant  In 
properly  entitled  to  the  prwaieas  for  tha  addition*!  period  ex- 
tending Mweh  1,  1944.  to  RasNUi  1,  1049.     'Use  ju^snant  of  the  trial 
eourt  should,  iwid  Is  hereby  affirmed, 

m     - 
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MARY.  BURCH, 


Appellee 
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V.  j   APPEAL  FROM  MUNICIPAL  COURT 

OF  CHICAGO, 


i 


WILL  HICKMAN  and  MARGARET 

HICKMAN,  also  known  as  ) 

MARGARET  WIL3JN,  )  ~) 

Appellants,  )  ,, 

J     31      LA.  155 

MR.  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  SHE  COURT. 

March  18,  1946,  plaintiff  brought  an  action  of  forcible 
detainer  against  defendants  to  recover  possession  of  the  third 
floor  apartment  of  the  building  known  as  6055  8o.  St.  Lawrence 
avenue,  Chicago,  charging  in  the  complaint  that  the  lease 
between  the  parties  was  terminated  becavae  of  substantial 
violations  of  the  written  provisions  of  tne  lease.  On  the  trial 
before  Judne  and  jury  all  of  the  claimed  violations  of  the 
provisions  of  the  lease  were  waivedcexcept  that  defendants  were 
conducting  a  rooming  house  having  a  number  of  roomers,  contrary 
to  the  provisions  of  the  lease.  There  was  a  verdict  and  juflgment 
in  plaintiff's  favor  and  defendants  prosecute  this  appeal. 

The  record  discloses  that  on  May  1,  1941,  plaintiff 
leased  the  apartment  in  question,  to  the  defendant,  Will  Hickman, 
for  a  term  of  one  year,  (who  took  possesion  on  that  date)  and 
thereafter  executed  like  leases  on  May  1,  1942  and  May  1,  1943; 
t  at  the  period  covered  by  the  latter  lease  terminated  April 
30,  1944,  but  that  Hickman  continued  in  possession  of  the  apart- 
ment and  is  still  in  possession.  The  lease  expiring  A  ril  30, 
1944,  provided  that  the  apartment  should  be  used  by  t&e  lessee 
"for  a  private  dwelling"  at  a  rental  of  '70  -or  month.  The 
fourth  paragraph  of  the  lease,  in  small  printing,  provide?: 
"4.  US  OF  PREMISES  -  Said  premises,  or  any  part  thereof,  shall 
not  be  used  or  occupied  for  boarding  or  lodging  house,  nor  for 
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rooming"  purposes.  By  paragraph  16  of  the  lease  It  is  provided: 
"LESSOR'S  RIGM.T8  AFFECTED  NLY  BY  WRITTEN  WAIVER  -  The  accept- 
ance of  rent  after  it  falls  due,  or  after  knowledge  of  any 
breach  hereof  by  Lessee,  or  the  giving  of  any  notice  or  making 
any  demand,  whether  according  to  any  statutory  provision  or 
not,  or  any  other  act  or  waiver  other  than  written  waiver  shall 
not  he  construed  as  a  waiver  of  Lessor's  right  to  act  without 
notiee  or  demand  or  of  any  other  right  hereby  given  Lessor, 
or  as  an  election  not  to  proceed  under  the  provisions  of  this 
lease* M 

February  21,  1946,  plaintiff  caused  to  be  served  on 
defendants  a  written  "Notice  to  Discontinue  Violations  of 
Tenancy  and  to  Cease  Nuisances,"  in  which  it  was  state:  that 
defendants  had  breached  the  tenancy  for  the  reason  that  "you 
are  renting  rooms  in  said  premises  to  certain  parties  and 
thereby  conducting  a  rooming  business  therein,"  and  that  the 
apartment  was  to  be  used  by  the  tenant  as  a  private  dwelling 
but  was  now  also  occupied  by  other  eight  named  persons  "who 
are  presumably  roomers*"   It  also  alleged  other  violations  of 
the  lease  which  are  not  involved,  since  as  safeted  above,  on  the 
hearing,  they  were  all  aived  by  counsel  for  plaintiff,  except 
the  one  with  reference  to  the  keeping  of  roomesr&p  The  notice 
further  stated  that  if  the  defendants  wholly  failed  to  dis- 
continue the  keeping  of  roomere  within  ten  days  the  lease  would 
be  terminated. 

More  than  ten  days  thereafter,  viz.,  March  4,  1946,  a 
notice  of  termination  of  the  tenancy  was  served  by  plaintiff  on 
defendants,  the  termination  to  take  effect  March  lo,  1946*  The 
tenants,  having  failed  to  cease  keeping  roomers  on  March  18, 
the  Instant  case  was  brought. 

Plaintiff,  in  her  own  behalf,  testified  that  the  defen- 
dants were  still  occupying  the  apartment  and  that  she  had  not 
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given  permission  to  eithe<  of  defendants  to  operate  a  rooming 

house  in  the  apartment.  On  cross  examination  she  tea  if led 

t  at  she  knew  all  along,  since  1941,  that  defendant  was  keeping 

roomers  in  the  apartment, 

Margaret  Wilson,  who  was  named  as  one  of  the  defendants, 
testified  that  she  was  the  manager  of  the  apartment  for  defendant, 
Hickman;  that  she  had  known  plaintiff  since  1941  -  saw  her  almost 
daily  since  that  time;  that  defendant,  Will  Hickman,  had  several 
roomers  in  the  apartment;  that  in  1941  plaintiff  told  the 
witness  that  "when  my  rooms  were  rented  to  let  her  know,  as  she 
wavited  some  roomers,  and  I  sent  her  some  roomers  and  she  accepted 
them."  That  during  all  the  time  since  1941  there  were  roomers 
in  the  apartment. 

Defendant,  Hickman,  testified  that  he  was  the  tenant  of 
the  apartment  and  had  been  since  1941;  that  he  had  rented  the 
apartment  continuously  since  1941  but  that  plaintiff  had  never 
objected  to  his  having  roomers*  During  the  cross  examination,  as 
to  whether  the  witness  had  talked  to  plaintiff  about  keeping 
room  rs,  the  court  said:   "It  doesn't  make  any  difference.   She 
knew  all  tr.rough  the  years  he  was  renting  rooms*   She  didn't 
object." 

In  Vintaloro  v.  Paooas.  225  111*  App.  132,  affirmed  by 
the  Supreme  court  in  310  111.  115,  it  was  held  that  the  receipt 
by  the  lessor  of  rent  accruing  subsequent  to  a  breach  of  the 
conditions  of  the  lease,  with  knowledge  of  the  fact,  is  a  waiver 
of  the  right  to  declare  a  forfeiture  for  such  breach  except 
where  the  rule  is  qualified  by  the  language  of  the  lease  or  the 
special  circumstances  of  the  case.  And  in  Famous  Permanent 
Wave  Shoos.  Inc..  v.  Smith.  302  111.  App.  l?8,  it  Mas  held  that 
where  the  landlord  had  accepted  rent  after  It  became  due,  by  the 
terms  of  the  lease,  it  was  the  duty  of  the  landlord  to  notify 
the  lessee  of  his  intention  to  insist  upon  strict  compliance  of 
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the  lease  as  written,  before  he  could  declare  a  forfeit.  See 
also  Graft  v.  Calmeyer.  274  111.  App.  296;  Fisher  v.  Mich.  Sat 
Bldg.  Corp.,  328  111.  App.  143*  This  has  long  been  the  settled 
law  in  this  state. 

In  the  instant  cage,  plaintiff,  having  known  that  defen- 
dant was  Keeping  roomers  in  the  apartment  for  many  years  con- 
trary  to  the  provisions  of  the  lease,  waived  the  right  to 
forfeit  the  lease  until  and  unless  she  gave  notice  that  she 
would  Insist  uoon  the  terms  of  the  written  lease,  which  was 
done  in  the  instant  case. 

A  number  of  other  points  are  made  in  tne  brief  of  counsel 
for  defendants  but  we  tnlnk  they  are  not  sufficient  to  disturb 
the  Judgment  of  the  trial  court. 

The  Judgment  of  th?  Municipal  court  of  Chicago  is  af- 
firmed. 

JUDGMENT  AFFIRMED. 

Niemeyer,  J*,  and  Fei  sberg,  J.,  concur. 
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S.  G.  LURIE, 

A-pellant, 

v. 

WILLIAM  H.  WATSON,  JESSiE 
WATSON  and  ANNA  W.  ADAMS, 
Appellees* 


APPEAL  FROM 

SUPERIOR  COURT, 
OF  COOK  COUNTY. 


MR.  PRESIDING-  JUSTICE  O'COMOR  DELIVER1B  THE  OPINION  OF  THE  COURT. 

By  this  appeal  olaintiff  seeks  to  reverse  a  decree 
entered  by  the  Superior  court  of  Cook  county  dismissing  his 
creditor's  bAll  for  want  of  equity. 

January  2.6,  1946,  plaintiff,  as  assignee  of  judgments, 
filed  a  creditor's  bill  praying  that  the  warranty  deed  from 
defendants,  William  H.  Watson  and  Jescie  Vatson,  his  wife,  dated 
November  14,  1931,  conveying  the  property  to  defendant,  Anna  W, 
Adanr-,  be  declared  null  and  void  and  that  the  property  be  sub- 
jected to  the  payment  of  the  judgments  entered  against  William 
and  Jessie  Watson  aggregating  "900,  on  account  of  their  stock 
ownership  in  the  West  Englewood  Trust  &  Savings  Bank.  Plaintiff 
also  sought  to  subject  other  assets  which  he  claimed  belonged 
to  the  judgment  debtors*  There  was  a  hearing  before  the 
chancellor  and,  as  stated,  a  decree  entered  dismissing  the  com- 
plaint for  want  of  equity. 

The  record  discloses  that  on  June  9,  1931,  defendants, 
Mr.,  and  Mrs*  Watson,  were  stockholders  of  the  '/est  Englewood 
Trust  &   Savings  Bank  which  closed  on  that  day  and  never  reopened 
for  business.   On  the  next  day  a  creditors'  suit  was  filed 
a'ainst  the  stockholders  of  the  bank  to  enforce  their  suner- 
added  constitutional  liability.  November  14,  1931,  the  Watsons 
executed  their  warranty  deed  conveying  a  certain  improved  lot  in 
Chicago  to  defendant,  Adams,  "subject  tj  encumbrance  of  record 
and  to  taxes  and  assessments  due  after  flate  hereof » H  Nearly 
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three  years  after  the  suit  as  filed,  viz.,  June  £6,  1934,  a 
decree  was  entered  that  the  Watsons  were  liable  for  "900. 
October  8,  1941,  the  Judgments  were  revived  and  June  7,  1945, 
the  receiver  of  the  bank  assigned  the  Judgments  to  plaintiff. 
What  he  paid  for  them  does  not  appear. 

On  the  hearing  plaintiff  called  a  witness  who  wap  in  the 
real  estate  business  who  testified  that  he  examined  the  real 
estate  in  question  on  the  day  before  he  testified,  which  was 
June  24,  1946,  and  feave  as  his  opinion,  that  the  property,  when 
it  ifti  conveyed  November  14,  1931,  by  the  /at sons  to  Adame, 
was  worth  $8,000;  that  he  examined  the  building  only  from  the 
outside  because  he  was  refu  ed  admittance. 

George  M»  Fisher,  a  lawyer  who  represented  defendants  in 
the  transfer  of  the  property  and  who  for  many  years  lived  in  the 
neighborhood  where  the  property  was  located,  at  6100  South 
Bishop  Street,  Chicago,  testified  that  he  had  been  engaged 
in  the  building  construction  business  and  buying  and  selling 
real  estate  in  the  neighborhood;  that  he  had  b  lit  36  buildings 
in  the  immediate  neighborhood  and  sold  them;  that  he  handled 
many  real  estate  transactions  for  his  clients  at  that  time  and 
was  familiar  with  the  valuations  in  the  neighborhood;  that  in 
his  opinion  the  property  in  question,  improved  by  a  story  and  a 
half  building,  was  worth  about  "5,000  and  that  the  valuation 
put  on  the  building  by  the  witness  called  by  plaintiff,  was 
grossly  excessive. 

After  the  transactions  above  mentioned  and  before  the 
hearing,  George  M.  Fisher  was  elected  and  is  now  serving  as  a 
Judge  of  the  Superior  court  of  Cook  county. 

The  evidence  is  further  to  the  effect  that  defendant, 
Anna  f«  Adams,  was  a  sister  of  defendant  William  H.  Watson  and 
lived  at  Port  Huron,  Sfiiehigan,  except  for  a  few  years  when  she 
lived  in  Chicago,  At  or  about  the  time  of  the  conveyance  of  the 
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property  In  1931  she  gave  her  brother  ft450  and  afterward  $800  or 
S900,  and  the  record  shows  that  there  was  a  mortgage  on  the 
property  at  the  time,  of  $2..  500,  which  she  afterward  paid  off  in 
installments*  There  is  in  the  record  an  exhiblt-an  extension 
agreement  dated  September  22,  1932,  executed  by  John  Grimm  and 
defendant,  Anna  Adams,  extending  the  time  of  payments  on  the 
promissory  note  executed  by  defendants  William  H.  and  Jessie 
Watson,  for  five  years,  secured  by  trust  deed  on  the  property 
in  qu  stion*  On  the  back  of  this  agreement  were  endorsed  a 
number  of  payments  made  by  Mrs.  Adams,  each  of  which  is  acknowledged 
by  John  Grimm*  Another  extension  agreement  is  in  the  record, 
entered  into  between  the  same  parties  on  September-  22,  1935, 
extending  the  time  of  payment  of  the  -2,500  indebtedness  against 
the  property  as  evidenced  by  the  note  of  the  '"at sons. 

Defendant  Anna  Adams,  called  by  plaintiff  under  Section 
60  of  the  Civil  Practice  Aet,  testified  that  she  resided  in  Port 
Huron,  Michigan,  and  lived  there  all  her  life  except  for  five 
years  from  1913  to  1918,  when  she  lived  in  Chicago;  that  she  was 
employed  by  the  Women's  Benefit  Association  of  ort  Huron  for 
23  years  prior  to  October,  1942,  when  she  quit  working;  that  in 
the  transaction  between  herself,  her  brother  and  his  wife,  they 
were  represented  by  Attorney  Fisher  (now  Judge  Fisher).  She 
testified  that  she  waid  the  82,500  mort  age  which  was  &  lien  on 
the  propety  when  it  was  conveyed  to  her* 

There  is  further  evidence  to  the  effect  that  when  the 
bank  closed,  the  receiver  who  was  operating  the  bank  said  that 
everyone  would  be  paid  100  cents  on  the  dolla*-  and  William  7atson 
testified  that  at  the  time  of  the  transaction  he  did  not  know 
that  there  was  any  liability  on  the  part  of  any  stockholder  in 
anybbank. 

The  chancellor  in  o ©elding  the  eass  said  that  he  observed 
the  demeanor  of  the  witnesses,  diecusejed  the  testimony  given  by 
Judge  Fisher,  who  did  business  and  lived  in  the  neighborhood 
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where  the  building  was  located,  and  gave  his  opinion  as  to  the 
value  of  the  property  in  1931 j  that  Mr.  Mulholland,  who 
testified  as  a  real  estate  expert  on  behalf  of  plaintiff  had 
"not  been  in  the  building  at  all;  he  couldn't  get  in,  apparent- 
ly, but  he  gave  his  opinion  as  to  what  it  was,  that  is,  15 
year?  ago,  based  on  an  outside  view."  That  under  the  law, 
where  charge  is  made  of  fraud,  the  evidence  must  be  clear  and 
convincing;  that  plaintiff  started  the  instant  case  about  15 
years  after  the  transfer  of  the  property,  and  that  he  and  the 
receiver,  his  assignee,  were  chargeable  with  laches.  Continuing, 
the  court  said  that  plaintiff  had  not  shown  fraud,   "But  the 
testimony  of  the  defendant  is  clear  and  honest,  as  far  as  I 
can  see;"  and  that  Judge  Fisher's  testimony  was  very  conservative. 

We  think  the  decree  entered  by  the  Superior  court  of  Cook 
county  is  in  accordance  with  the  evidence  and  it  is  therefore 
affirmed* 

DECREE  AFFIRMED, 
Felnberg,  J.,  concurs. 
Niemeyer,  J.,  dissenting. 

This  transaction  is  marked  by  convincing  indicia  of 
fraud.  The  conveyance  rend -red  the  grantors  insolvent,  leaving 
them  with  no  other  property  than  "a  few  sticks  of  furniture." 
The  alleged  consideration  for  an  equity  of  not  lees  than 
$2,500  was  $1,250  -  800  mostly  in  cash  loaned  over  a  period  of 
five  months,  following  accrual  of  the  liability  of  the  grantors, 
and  $450  paid  in  cash  when  the  deed  was  execute  §•  The  transaction 
was  between  brother  and  sister.  The  close  relationship  excites 
suspicion  but  does  not  create  a  presumption  of  fraud*  However, 
the  proof  should  be  clear  and  satisfactory  that  the  alleged 
indebtedness  was  a  valid  and  subsisting  debt.  Bartel  v. 
Zimmerman.  293  111.  154;  Frank  v.  King,  121  111.  250.  Where  one 
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Is  found  insolvent  after  having  mad«  a  voluntary  conveyance 
to  his  wife,  the  burden  of  dispelling  the  Implication  of  fraud 
as  against  preexisting  credit :rg  Is  upon  his  grantee.  Blrney  Vi 
Soloaon^  348  111*  410;  Seoond  Nat'l  Bank  of  Robinson  v.  Jones. 
309  111*  App.  358-i  There  was  nothing  to  evidence  the  alleged 
loans,  and  no  time  for  their  repayment  was  fixed.  Only  the 
parties  in  interest  testified  in  su  port  of  them  and  as  to  the 
amount  paid  when  the  transfer  was  made*  There  was  no  change 
in  the  possession  or  control  of  the  premises.  The  debtors  won- 
tlnued  in  possession  to  the  time  of  the  trial  (about  15  years) 
without  payment  of  rent,  and  collected  the  rent  from  the  apart- 
ment on  the  second  floor,  applying  it  to  the  payment  of  taxes, 
upkeep  of  the  premises  and  their  living  expenses,  f&tson  was 
temporarily  out  of  employment  at  the  time  of  the  conveyance, 
but  the  record  is  silent  as  to  any  necessity  of  accepting  the 
charity  of  his  sister  throughout  the  years*  His  wife  was  employe 
until  1936  and*  so  far  as  the  record  shows,  her  unemployment 
after  that  time  was  voluntary.  The  sister  of  the  grantee  was 
employed  until  1942  and  is  ow  living  "from  social  security  and 
from  money  I  have*"  It  does  not  appear  that  she  was  so  comfortably 
situated  financially  that  she  could  afford  to  purchase  property 
and  permit  her  brother  to  enjoy  the  possession  and  income  of 
it  throughout  the  years*  The  circumstances  in  evidence  are  con- 
vincing that  it  was  the  intention  of  the  parties  that  the  poss- 
ession and  control  of  the  premises  and  its  income  should  remain 
unchanged*  This  vitiated  the  transaction.  Moore  v.  Wood,  100 
111*  451;  Hornberger  v*  Blaokwell.  241  111*  App.  398* 

Other  testimony  shows  that  the  transaction  was  not  what  it 
purported  to  be*  When  asked  if  she  had  had  any  conversation  with 
her  brother  before  the  execution  of  the  deed  about  the  purchase 
of  the  premises,  the  grantee  answered,   "Well,  just  casually. 
I  bought  the  property,  that  is  all."  When  asked  the  reason  for 
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the  conveyance,  Watson  said,   "In  order  to  protect  her  In  case 
anything  happened  to  us,  why,  I  said,  'All  right,  take  the 
property. ' H   In  answer  to  a  question  as  to  how  he  came  to 
transfer  the  property,  he  replied,   "As  security,  I  had  to  do  it* 
I  had  to  protect  her*8  Mrs*  Watson  testified  that  she  would  not 
have  conveyed  the  property  to  anyone  else  and  that  she  thought 
the  money  given  them  when  the  papers  were  signed  was  given  for 
title  t©  the  property  and  for  living  expenses.  Retention  of 
possession  and  the  income  from  the  premises  is  consistent  with 
the  giving  of  the  deed  as  security,  as  Watson  testified,  and 
inconsistent  with  an  outright  sale  of  the  property.  This 
secret  trust  destroys  the  transfer.  £wlck  v#  Catavenis,  331  111. 
240;  MeKey  v»  Cochran*  262  111*  376. 

The  grantee's  conduct  relating  to  the  extent  ion  and 
payment  of  the  mortgage  is  not  the  normal  conduct  of  a  perso  -< 
acquiring  absolute  title  from  her  grantors.  The  first  agreement 
extending  the  mortgage,  executed  after  the  giving  of  the  deed, 
was  prepared  by  the  lawyer  who  had  prepared  the  deed  now  in 
controversy*  It  was  signed  by  the  Watsons  as  well  as  the 
grantee*  The  grantee  claims  to  have  paid  the  mortgage  of  §2,500 
in  partial  payments,  made  at  various  times  and  always  In  cash* 
She  had  a  bank  account  as  late  as  September,  1932,  if  not  later* 
She  claims  to  have  come  to  Chicago  from  Port  Huron,  Michigan 
each  time  a  payment  was  made,  bringing  the  money  with  her* 
She  testified  that  her  brother  was  with  her  when  she  aade 
payments  of  $500  in  September,  1933,  and  #225  in  March,  1934, 
the  only  payments  made  before  the  Judgment,  the  basis  of  this 
action;,  was  obtained  against  the  grantors*  She  was  not  asked 
as  to  Watson's  presence  when  subsequent  payments  /ere  made. 
The  mortgagee r s  endorsements  on  the  extension  agreements  merely 
acknowledged  receipt  of  such  payments  but  afford  no  evidence 
as  to  the  source  of  the  money  with  which  the  payments  were 
made,*  Evidence  on  this  point  depends  entirely  upon  the  defen- 
dants.* 
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The  majority  opinion  comments  unfavorably  on  tire 
testimony  of  the  witness  who  appraised  the  property  for  plain- 
tiff. The  testimony  of  the  witness  for  defendants  is  equally 
assailable.  Although  he  had  visited  the  property  some  years 
before,  apparently  not  for  aopralsal  purposes,  he  was  unable 
to  tell  the  number  of  rooms  in  the  two  flats  of  fefee  building. 
He  was  a  reluctant  witness  as  t©  value.  He  testified:  "I 
wouldn't- be  in  a  position  to  state  what  the  value  of  the  property 
was  other  than  the  fact  that  Just  about  that  time  real  estate 
seemed  to  have  very  little  value,"  and:  "Well,  I  do  not  know 
the  value  of  that  particular  building  at  that  time,"  However, 
he  rewarded  the  persistence  of  counsel  by  finally  stating  as  to 
value:  "I  would  say  not  in  excess  of  §5,000*"  He  agreed  with 
plaintiff's  witness  that,  notwitnstanfling  the  building  is  15 
years  older,  the  property  is  now  worth  more  than  in  1931.  He 
placed  the  present  value  at  ^9,500* 

As  to  the  defense  of  laches,  it  must  be  borne  in  mind 
that  "It  is  only  when  the  delay  is  accompanied  by  some  other 
element  rendering  it  inequitable  to  permit  the  owner  to  assert 
his  title  that  laches  will  bar  a  right  within  the  statutory 
period, "  Schultg  v»  Q'Hearn.519  111*  244,  The  Judgment  w  ^ch 
is  the  basis  of  this  suit  was  not  entered  until  June,  1934,  and 
no  right  of  action  accrued  until  that  time.  On  March  24,  1936, 
less  than  two  years  later,  the  mart  age  had  been  reduced  to 
#500»  The  record  is  silent  as  to  when  the  balance  was  paid, 
but,  as  no  extension  of  the  mortgage  beyond  September  22,  1938 
is  shown,  it  may  be  presumed  that  the  last  payment  was  not  later 
than  that  date*  It  can  hardly  be  contended  that  the  defense  of 
laches  would  have  been  available  at  that  time,  Mothing  occurred 
subsequently  to  change  the  situation  of  the  parties  and  render 
enforcement  of  the  claim  a  hardship  on  the  grantee  or  the  grantors. 
To  the  contrary,  it  appears,  taking  the  present  value  of  the 
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property  at  |9, 500,  as  fixed  by  defendants'  witness,  that  it 

constitutes  a  fund  sufficiently  large  to  pay  the  Judgment, 

with  interest,  and  to  reimburse  the  grantee  for  her  alleged 

advances. 
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MARTHA  GEORGE,  et  al., 

Appellants, 


DR.  L-;  IS  D.  MOORHEAD,  et   1. 
Appellees. 


APPEAL  FROM 

SUPERIOR  Co:   , 
COOK  COUNTY. 


3  3     i.A.ipo 

MR,  JUSTICE  FEINBERG  DELINKED  THIS  OPINION  OF  THE  COURT* 

Plaintiffs  appeal  from  an  order  of  the  Superior  Court, 
dismissing  their  complaint  seeking  to  set  aside  the  will 
of  H.  C*  Berthold  Jetstone,  deceased,  on  the  grounds  of 
mental  incapacity  and  undue  influence,  kaam     s  were  filed  to 
the  complaint.   Defendants  filed  their  written  motion  to  dismiss 
on  the  ground  that  plaintiffs  were  on  October  22,  1945  hy  a 
decree  of  the  Circuit  Court  of  Cook  County  found  not  to  be 
the  heirs  or  next  of  kin  of  said  deceased  therefore  not  parties 
in  Interest  under  the  statute  entitling  them  to  maintain  the 
complaint  to  contest  the  will.  The  decree  of  the  Circuit  Court 
was  entered  on   appeal  from  the  Probate  Court  of  Cook  County 
finding  plaintiffs  to  be  the  heirs  of  said  deceased.  The  same 
parties  on  this  appeal  were  Involved  In  that  hearing. 

An  appeal  was  teren  from  the  decree  of  the  Circuit 
Court  and  was  docketed  in  tils  court  as  Mo.  45700  at  the  April 
Term,  1946.  Pending  the  appeal  In  this  court,  the  motion  above 
referred  to  was  made  in  the  Superior  Court,  Plaintiffs  countered 
with  a  motion  that  the  -'uper  or  Court  withhold  action  upon  t  e 
motion  until  the  disposi  Ion  by  t-is  court  of  the  appeal  from 
the  Circuit  Court. 

Mo  supersedeas  was  a  plied  for  or  Issued  by  this  court 
on  the  appeal  from  the  Circuit  Court.  The  chancellor  in  the 
Superior  court,  by  order  entred  February  15,  1946,  directed 
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that  plaintiffs  apply  to  thi<-  6ourt  in  the  case  on  appeal  from 
the  Clrc  it  Court  for  leave  to  file  a  supersedeas  bond,  within 
10  days  froi  said  date,  in  the  sum  of  55,000,  and  that  in  t  e 
event  this  court  did  not  g  ant  said  leave  the  Superior  Court 
suit  stand  dismissed  at  plaintiffs'  cost  an?  defendants  have 
Judgment  therefor.  Plaintiffs  not  having  applied  to  this  court 
for  a  supersedeas,  the  Superior  Court  on  February  28,  1946, 
entered  an  order  dismissing  the  suit  and  entering  Judgment 
against  the  plaintiffs  for  costs. 

Following  the  latter  order  of  the  Superior  Court,  this 
court  on  November  18,  1946  filed  an  opinion  in  cause  No.  43700, 
reversing  and  remanding  the  decree  of  the  Circuit  Court  and 
directing  the  Circuit  Court  to  enter  an  order  finding  the 
plaintiff-  to  be  the  heirs  of  Jetstone,  deceased. 

In  view  of  what  we  said  in  the  opinion  in  No.  43700,  it 
follows  that  plaintiffs  are  parties  in  interest  und^r  the 
statute  and  entitled  to  bring  the  action  in  the  Superior  Court 
of  Cook  County  to  contest  the  will. 

The  decree  of  the  Superior  Court  is  reversed  and  the 
cause  remanded  for  hearing. 

REVERSED  AND  REMANDED. 

O'Connor,  P..  J.,  and  Niemeyer,  J.,  concur. 
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DR.  WILLIAM  H.  BE  30 

V. 


Appellee, 


EARL  Ai.   ILLIAMB  and  WESTS  N  CASUALTY 
&  SURETY  COMPANY,  a  corporation, 

Appellants. 


SAL  FRO.: 
CIRCUIT  COURT, 
COOL'  CO  NTY. 


3* 
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MR.  JUSTICE  W&Jjm     r  DELIVER    -E  OPINION  OF  THE  COURT. 


Plaintiff  brought  this  action  in  the  Circuit  Court 
against  defendants  Williams  and  ;/e  stern  Casualty  &  Surety  Company. 
Judgment  was  entered  for  the  plaintiff,  from  s?hic]a  defendants 
appeal.  Plaintiff  has  filed  a  cross-appeal,  claiming  the 
Judgment  should  have  been  for  a  greater  amount.  The  trial  was 
before  the  court,  without  a  jury, 

It  appears  that  plaintiff  rented  the  third  floor  apart- 
ment at  5945  Prairie  Avenue  to  one  Harold  Hoppley.  Hoppl-.ey 
rented  a  room  to  defendant  Jllliams  and  his  wife,   .vith  ut 
notifying  plaintiff,  Hot>\\Ley  moved  out  of  the  apartment.  Defen- 
dant Williams  thereafter  occupied  the  entire  apartment  and  rented 
out  some  of  the  rooms  to  sub-tenants,  all  without  "he  knowledge 
and  con  ent  of  plaintiff.  The  rent  paid  by  Hon  ley  for  the 
apartment  was  ^57.50  a  month.   Upon  t  e  plaintiff  discovering 
the  possession  of  the  entire  apartment  by  defendant  Williams, 
and  th-  sub-leasing  to  sub-tenants,  he  demanded  possession. 
Defendant  Williams  refused  tobsurrender,  and  olaintiff  brought 
an  action  in  forcible  detainer  in  the  Municipal  Court  of 
Chicago  against  defendant  Villiams,  in  which  action  judgment 
for  possession  was  entered  for  plaintiff  and  a  writ  of  restitu- 
tion Issued.   An  appeal  was  tak  n  from  that  judgment  to  this 
court,  and  the  judgment  of  the  Municipal  Court  was  affirmed. 
The  case  is  reported  in  abstract  f ^rm,  Benson  v.  Williams. 
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324  111*  Ar-p.  580.  An  appeal  bond  In  the  amount  of  800  with 
the  .'/estern  Casualty  &  Surety  Company,  as  surety,  was  given  by 
Williams  on  that  appeal. 

The  instant  action  is  upon  the  aopeal  bond  against  the 
Western  Casualty  &   Surety  Company  for  the  reasonable  rental  value 
of  the  premises  durin :  the  occupancy  by  /illiaas,  and  against 
Williams  for  double  rent,  under  section  2,  chanter  80, 
Illinois  Revised  Statute?,  1945,  for  wilfully  withholding 
possession.  The  trial  court  found  the  reasonable  rental  value 
of  the  premises  during  the  period  in  question  to  be   57.50  per 
month.  Plaintiff,  cross-appellant,  suggests  that  the  finding 
should  have  been  in  the  amount  of  ^134.33  per-  month  for  the 
period  in  question,  and  double  that  amount  as  damages  against 
Williams  under  the  statute. 

It  is  admitted  by  plain  iff  that  the  surety  is  not  liable 
for  the  double  rent  penalty  under  the  statute,  applicable  to 
defendant  Williams.  The  burden  of  proving  the  reasonable 
rental  value  wag  upon  laintiff.  The  amount  of  rent  charged 
to  Hoppley,  the  original  tenant,  was  57.50  per  month.  There 
could  be  no  increase  in  the  rental  charge  for  that  apartment 
during  the  period  in  question  without  the  authority  of  the 
Office  of  Price  Administration,  acting  under  the  Federal 
Emergency  Price  Control  Act  and  the  regulations  issued  thereunder. 
It  le  stated  in  plaintiff's  bri^f  that  the  trial  curt  gave  no 
consideration  to  the  authorization  by  the  Office  of  Price  Admini- 
stration for  the  monthly  rental  charge  of  134.33  made  by  ViJiams 
to  hie  sub-tenants.  A  searc -  of  this  record  fails  t.;  disclose 
any  evidence  of  such  authority.  We  cannot  presume  it  was  given 
in  the  amount  claimed  by  Plaintiff.   It  was  incumbent  upon 
plaintiff  to  produce  the  proof  of  such  authority.   It  Is  true 
that  the  wife  of  defendant  Williams  testified  that  sue  registered 
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the  apartment  with  the  Office  of  Price  Administration,  but 
this  falls  far  short  of  roof  as  to  the  acfcfcal  authority- 
issued  by  the  Office  of  Price  Administration  for  the  rental 
charge  made  by  Williams*  The  court  entered  jud  raent  against 
the  surety  company  for  -677.92  and  against  Williams  for  il2?2.03, 
the  latter  being  double  the  reasonable  rental  value*  Half  of 
this  Judgment  against  filllams  is  included  in  the  Judgment 
a  ainst  the  surety  company,  plus  the  court  costs  u^on  the 
appeal  from  the  Municipal  Court  judgment. 

The  only  remaining  question  urged  by  defendants  is  that 
there  is  no  prof  of  a  wilful  withholding  by  Williams,  which 
would  Justify  the  imposition  of  the  penalty  for  double  rent 
under  the  statute.  The  opinion  of  this  court  in  Benson  v. 
Williams.  324  111,  App„  580,  fully  sets  up  the  facts  developed 
upon  the  trial  of  the  forcible  detainer  action  and  discloses 
clearly  that  Williams  «ras  guiltyof  wilfully  withholding  possession 
of  the  premises.  The  tricks  and  artifices  he  employed  to 
conceal  from  plaintiff  the  fact  that  Hoppley  had  moved  out  of 
the  apartment,  and  that  he  (  illiams)  was  occupy! ig  the  same 
and  renting  some  of  the  rooms  in  the  apartmeat  to  sub-tenants, 
are  sufficient  to  establish  the  wilful  withholding  under  the 
statute.  The  trial  court  In  its  judgment  found  that  Williams 
was  guilty  of  wilfully  withholding,  and  we  cannot,  say  that  the 
Judgment  of  the  fiourt  is  against  the  manifest  weight  of  the 
evidence.  Ledbetter  v.  Evans.  290  111.  App.  533. 

We  think  the  judgment  of  the  Circuit  Court  was  correct, 
and  it  is  affirmed. 

AFFIRMED. 

O'Connor,  P.  J.,  and  Memeyer,  J.,  concur. 
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LUTHER  WILLIAMS,  doing  ) 

business  as  L,  WILLIAMS  ) 

&  SON,  )    APPEAL  FROM  MUNICIPAL 

Appellee,  ) 


COURT  OF  CHICAGO. 


v» 

HOWARD  AMES, 

Appellant. 

10U  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  action  was  brought  by  plaintiff,  Luther  Williams, 
doing  business  as  L.  Williams  &  Son,  to  recover  from  the 
defendant,  Howard  Ames,  the  contract  price  for  certain  sewer 
work.  The  case  was  tried  by  the  court  without  a  jury,  the 
issues  were  found  in  favor  of  plaintiff  and  his  damages  were 
assessed  at  $160.  Judgment  was  entered  against  defendant  on 
said  finding  and  he  appeals. 
/     Defendant's  principal  contention  is  that  the  finding  and 
judgment  of  the  trial  court  were  against  the  manifest  weight 
of  the  evidence. 

Plaintiff  was  a  licensed  sewer  contractor  and  defendant 
was  the  ovmer  of  the  premises  at  2444  South  "ichigan  avenue, 
Chicago,  Illinois.  This  property  was  improved  with  an  apart- 
ment building  which  extended  from  the  west  lot  line  of  Michigan 
avenue  to  the  alley  to  the  west  thereof.  The  parties  entered 
into  the  following  contract  which  was  written  by  defendant 
in  longhand: 

"Chicago,  111.,  Feb.  13,  194?. 

To  Howard  Ames 

2444  Michigan  Avenue 

L*  Williams  &   Son,  421  B«  63rd  Str.,  agree  to  rebuild 
catch  basin  and  reroute  sewer  so  that  all  water  from  roofs 
and  sinks  will  go  through  the  rebuilt  catch  basin  with 
cement  blocks  and  new  trap  and  from  the  new  trap  with  an 
access  opening  for  rodding  sewer  to  25th  Str.  so  that  all 
fixtures,  downspouts  and  sewer  pipes  Yri.ll  be  properly  placed 
according  to  law  and  so  that  area  at  back  door  to  back  yard 
will  be  properly  drained.  Said  contractor  agrees  to  furnish 
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all  material  and  labor  and  receipts  for  suae  or  waivers  of 
lien  and  will  pay  for  permits  and  inspection  and  do  a 
complete  and  workmanlike  job  to  satisfaction  of  City  of 
Chicago  and  inspectors  for  the  contract  price  of  One 
Hundred  and  Sixty  Dollars  ($l6o.OO)# 

L.   Williams  &   Son  (Seal) 
L#  Williams         (Seal) 

Accepted 

Howard  Ames,  Owner." 

The  building  at  2444  South  IHehigan  avenue  was  erected 
more  than  $8  years  ago.  The  front  portion  thereof  was  built 
first  and  the  rear  portion  added  later.  The  catch  basin 
referred  to  in  the  contract  was  in  an  areaway  back  ©f  the 
front  portion  of  the  building.  It  appeared  that  the  old 
catch  basin  was  "all  caved  in,"  that  "the  sewer  was  blocked" 
and  that  some  toilets  in  the  rear  of  the  front  part  of  the 
building  emptied  into  the  old  catch  basin  contrary  to  law. 
According  to  plaintiff  he  started  to  perform  the  work  speci- 
fied in  the  contract  on  February  15,  1945  but,  before  doing 
so,  he  notified  the  sewer  department  of  the  City  of  Chicago 
and  Bernard  Swieezkowski,  a  city  MM**  inspector,  came  to  the 
job  that  morning. 

It  will  be  noted  that  the  contract  provided  that  plain- 
tiff was  to  replace  the  old  catch  basin  with  a  new  one,  that 
he  was  to  reroute  the  sewer  from  the  catch  basin  to  the  sewer 
in  the  alley  which  connected  with  the  25th  street  sewer  and 
that  he  was  to  properly  connect  with  the  rerouted  sewer  the 
toilets  which  had  theretofore  emptied  into  the  old  catch  basin. 

Plaintiff  and  bis  employees  were  removing  the  old  catch 
basin  when  the  city  inspector  arrived  on  the  morning  ©f  February 
15,  1945  and  Williams  was  told  by  said  inspector  that  the  sewer 
in  the  alley  and  the  25th  street  sewer  were  at  too  high  a  leval 
to  carry  off  the  sewage  from  the  toilets  and  that  it  would  be 
necessary  for  him  to  connect  the  sewer,  which  he  had  agreed 
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with  defendant  to  reroute,  so  that  it  would  empty  into  the 
sewer  in  front  of  the  premises  on  Michigan  avenue.  There 
was  a  main  sewer  that  descended  from  west  to  east  under  the 
entire  length  of  the  building  and  this  sewer  emptied  into 
the  Michigan  avenue  sewer, 

Plaintiff  apprised  defendant  as  to  the  directions  given 
him  by  the  eity  inspector  and,  according  to  Ames,  he  met 
Williams  at  the  building  on  February  17,   194-5.  Ames  testified 
that  at  that  time  "he  [Williams]  said  he  could  not  do  what  was 
intended  to  be  done.  He  said  that  he  could  not  connect  the 
toilet  that  had  been  put  in  the  catch  basin  with  the  sewer  in 
the  alley  going  to  25th  street.  That  was  for  the  reason  that 
the  sewer  was  higher  than  the  toilet.  He  wanted  to  know  if 
there  was  any  other  way  to  do  it.  I  said  there  was  another 
way  to  do  it,  by  connecting  with  the  main  sewer,  under  *  *  * 
the  building  at  24-44  South  Michigan  avenue,  because  it  descended 
from  Test  to  3ast.M 

This  testimony  of  Ames  indicates  that  he  acquiesced  in 
plaintiff's  deviation  from  the  terms  of  the  written  contract 
to  the  extent  of  connecting  the  new  catch  basin  and  the  toilets 
with  the  main  sewer  under  the  building  that  emptied  in  the 
Michigan  avenue  sewer. 

Plaintiff  testified  positively  that  he  rebuilt  the  catch 
basin  out  of  new  materials,  that  he  put  a  trap  in  same,  that 
he  built  a  new  sewer  which  connected  the  catch  basin  with  the 

in  sewer  under  the  building,  that  he  also  connected  the 
toilets,  which  had  previously  emptied  into  the  old  catch  basin> 
with  the  main  sewer  and  that  he  complied  in  all  other  respects 
with  the  terras  of  the  written  contract  as  modified. 

Williams  further  testified  that  he  started  the  job  on 
February  15,  1945  and  completed  it  en  February  19,  194JJ,  that 
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he  and  the  sewer  inspector  tested,  the  job  with  bluing  after 
it  was  completed  and  found  that  the  sewage  flowed  from  the 
toilets  through  the  sewer  he  had  installed  and  the  main 
sewer  under  the  building  into  the  Michigan  a venue  sewer ; 
that  he  supervised  three  men  in  the  performance  of  the  work 
on  this  job,  each  of  whom  was  paid  i2y.30  for  his  labor;  that 
he  paid  v33  for  the  material  used  on  the  job;  and  that  he 
paid  $7»?0  to  the  city  for  a  permit,  Receipts  for  the  afore- 
said payueuts  were  offered  and  received  in  evidence.  Both 
plaintiff  and  the  city  inspector,  who  had  visited  the  job 
every  day  until  it  was  completed,  testified  that  the  catch 
basin  and  the  sewer  in  question  v/ere  installed  in  a  workmanlike 
manner  and  in  conformity  with  the  pertinent  ordinances  of  the 
City  of  Chicago.  According  to  plaint if C,  when  he  requested 
payment  of  the  contract  price  after  he  had  completed  the  work, 
Ames  refused  to  pay  him  sane  but  offered  to  settle  with  him 
for  ':J7o>   which  amount  he  refused. 

Defendant  did  not  see  the  ?«>rk  done.  He  did  not  claim 
at  the  trial  that  he  had  any  personal  knowledge  that  plaintiff 
did  not  properly  connect  the  toilets  and  the  sewer  which  he 
installed  with  the  main  sewer  under  the  building  that  emptied 
into  the  Michigan  avenue  3«wer  and  no  witness  testified  in  his 
behalf  that  the  sewer  plaintiff  installed  and  the  toilets  were 
not  properly  connected  with  the  aforesaid  main  sewer. 

Defendant  alleged  and  sought  to  prove  as  his  principal 
defense  to  plaintiff's  claim  that  the  latter  "informed"  him 
that,  Instead  of  connecting  the  toilets  in  the  rear  basement 
of  the  front  portion  of  the  building  with  the  main  sewer  under 
said  building  that  descended  from  west  to  east  into  the 
Michigan  avenue  sewer,  he  connected  them  with  a  certain  drain 
"A". 
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Araes  testified  that  this  drain  nAM  descended  from  east 

to  west  and  was  not  intended  to  and  could  not  empty  the  waste 
matter  from  the  toilets  into  the  iaain  sewer  even  though  it 
was  connected  therewith,  "because  such  waste  matter  could  not 
travel  uphill  through  drain  nA"  from  the  toilets  to  the  aain 
sewer,  lie  further  testified  at  great  length  as  to  the  conver- 
sation heretofore  referred  to  between  him  and  plaintiff  on 
February  17*  1945  and  to  various  other  conversations  between 
them  on  !rarch  28,  194?  and  thereafter.  This  testimony  was  to 
the  effect  that  plaintiff  told  him  in  the  conversation  of 
February  17,   1945  that  he  was  going  to  connect  the  toilets 
with  drain  "A"  instead  of  v/ith  the  main  sewer  under  the  build- 
ing and  that  plaintiff  told  iiim  in  the  later  conversations 
that  he  had  connected  the  toilets  with  drain  "A",  The  defend- 
ant also  testified  that  plaintiff  tore  up  a  floor  which  he 
failed  to  replace;  that  he  failed  to  remove  certain  rubbish 
and  broken  concrete  from  the  premises  and  that  it  would  cost 
him  $30  to  replace  the  floor  and  have  the  concrete  and 
rubbish  hauled  away* 

'.e  could  not  even  attempt  within  the  scope  of  this 
opinion  to  recite  in  detail  defendant's  testimony  as  to  his 
conversations  with  plaintiff  and  it  would  serve  no  useful 
purpose  to  do  so.  Plaintiff  specifically  denied  that  he  made 
any  of  the  admissions  attributed  to  him  by  defendant  and  he 
furthed  denied  that  Ames  suffered  any  damage  as  a  result  of 
his  performance  of  the  contract  as  modified. 

As  heretofore  shown,  defendant  dtid  not  produce  a  particle 
of  evidence  upon  the  trial  that  tended  to  show  that  plaintiff 
did  not  comply  with  the  requirements  of  the  contract  that  he 
perform  the  work  "according  to  law"  and  "do  a  complete  and 
workmanlike  job  to  satisfaction  of  City  of  Chicago  and 
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inspectors, M  This  case  was  tried  nearly  seven  months  after 
the  work  was  completed  and  there  was  bound  to  be  an  odor  from 
the  toilets  if  they  were  connected,  as  defendant  claims,  with 
drain  WAW.  Yet  he  presented  no  evidence  that  there  was  any 
odor  from  the  toilets  at  any  time  during  said  period. 

Defendant  indulges  in  the  specious  argument  that  plaintiff 
failed  to  comply  with  the  provision  of  the  contract  requiring 
him  to  furnish  him  (Ames)  with  receipts  for  the  labor  and 
materials  used  on  the  job.  Certainly  filliatas  was  not  required 
to  deliver  such  receipts  to  Ames  when  the  latter  refused  to 
pay  for  the  work.  It  was  sufficient  that  he  had  the  receipts 
and  presented  them  in  evidence  at  the  trial. 

One  of  the  requirements  of  the  contract  was  that  all 
fixtures,  downspouts  and  sever  pipes  were  to  be  properly  placed 
"so  that  area  at  back  door  to  back  yard  will  be  properly 
drained."  Defendant  sought  to  show  by  the  testimony  of  Martin 
Serfuss  that  plaintiff  failed  to  comply  with  this  requirement. 
Zerfuss  testified  that  he  went  to  the  building  in  June,  1945 
with  defendant;  that  at  that  time  the  area  referred  to  in  the 
contract  was  "full  of  water";  that  the  water  was  six  or  eight 
inches  deep;  and  that  he  "got  a  stick  and  felt  around  in  there 
and  could  not  find  an  opening,  although  there  might  be  one 
there  that  was  stopped  up."  Defendant  testified  that  the  only 
time  he  saw  water  on  this  area  after  February  19,  1945"  was 
when  he  was  at  the  building  with  Zea-fuss  in  June,  1945.  This 
was  about  four  months  after  plaintiff  completed  his  work  and 
it  will  be  noted  that  Zerfuss  did  not  testify  that  there  was 
not  a  drain  "properly  placed"  to  carry  off  the  water  but  that 
there  might  have  been  ©n«  there  which  was  "stopped  up."  We 
refer  to  and  recite  this  testimony  merely  as  an  illustration 
of  the  character  of  evidence  presented  by  defendant  in  his 
endeavor  to  defeat  plaintiff's  claim. 
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As  an  evidence  of  his  good  faith  plaintiff  offered  upon 
the  trial  to  dig  up  the  yard  and  the  basement  of  the  building 
to  demonstrate  that  the  new  sewer  he  installed  and  the  toilets 
were  properly  connected  with  the  main  sewer,  if  defendant  paid 
the  cost  of  such  work.  Defendant  rejected  this  offer*  While 
defendant's  rejection  of  this  offer  cannot  be  held  to  militate 
against  his  defense,  its  acceptance  would  have  furnished  ab- 
solute proof  at  comparatively  small  cost  as  to  whether  or  not 
plaintiff  properly  performed  his  work. 

The  evidence  showed  beyond  question  that  there  was  sub- 
stantial performance  on  plaintiff "s  part  ©f  the  contract  as 
modified*  "It  is  the  law  in  this  state  that  *  *  *  building 
contracts  are  to  be  construed  liberally,  and  that  a  literal 
compliance  with  their  terms  is  not  necessary  to  entitle  a 
recovery,  but  a  substantial  performance  in  good  faith  is 
sufficient  „"  The  is  v.  Svoboda?  166  111.  app.  20 .  To  the  same 
effect  are  Foster  Va  MeKeown.  192  111.  339,  and  Bdinger  Co.  v. 
Willis.  260  111.  App.  106* 

We  are  impelled  to  hold  not  only  that  the  finding  of  the 
trial  court  upon  which  the  judgment  was  entered  was  not  against 
the  manifest  weight  of  the  evidence  but  that  said  finding  was 
abundantly  supported  by  the  evidence. 

Tve  have  considered  the  other  grounds  urged  for  reversal 
and  find  them  to  be  without  merit. 

For  the  reasons  stated  herein  the  judgment  of  the 
Municipal  Court  of  Chicago  is  affirmed. 

JODOMBHT  AFFIRMED. 

Friend  and  Scanlan,  JJ.,  concur. 
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Appellant,  } 

)    A?fsu,  mm  CIRCUIT 
v. 


Appellee, 


®mn$  cook  zomrt* 


Ml.   I  lilt  1 1111  SmtlQ-  !YA»  latLITSRID  IMS  OPIKIW  OF  S8S  CGUPf. 

This  appeal  by  plaintiff,  Taraer  $•    ;"reeny,  seeks  to  re- 
verse &  decree  of  the  trial  a  ©art  «hich  dlsadssed  his  complaint 
for  ttMHl  for  want  of  equity,     fhe  ease  was  tried  by  the 
chancellor  without  a  Jury. 

Plaintiff's  eosiplaint,  filed  Vbrch  23,  1945,  alleged  inter 
alia  that  he  married  the  defendant,   -?;ffl«  Greeny,  on    *4NHA§*  14, 
19 31 1  that  no  children  were  born  of  their  narriagef  that  he  and 
his  wife  separated  on  or  about  February  J,  194? $  that  they  bad 
not  lived  together  as  nan  fend  wife  sine*  that  ti&e{  and  that ^de- 
fendant, between  i*ebru«ry  ?th  and  si&reh  9th,  19*5,  esauitteu 
adultery  with  persons,  sons  of  whose  nsaes  are  unknown  and  so&e 
of  whose  names  are  known  to  plaintiff.1* 

Defendant's  answer,  filed  lay  9,  19*5,  specif ieally  dialed 
the  material  allegations  of  the  complaint. 

During  the  course  of  the  trial,  pursuant  to  leave  granted, 
plaintiff  filed  an  emended  complaint  which  was  In  sabs tone*  the 
same  as  the  original  eomslaint  except  that  it  contained  the  ad- 
ditional allegation  that    -in  Ntf    luring  the  months  of  Juno,  July, 
and     ngnst,  1936,  In  Chic* go,  Illinois,  the  said  defendant 
committed  adultery  with  a  certain  John  ^'©e  whose  name  is  knows 
to  this  plaintiff.*4     "* fondant's  answer  to  the  original  coapl&int 
was  allowed  to  stand  &s  her  answer  to  the  amended  complaint. 

£•  will  first  consider  the  evident*  pertaining  t©  plain- 
tiff's charge  that  defendant  committed  adultery  on  the  night  of 
fcreh  7,  1945, 
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Plaintiff,  Sumer  6w  Freeny,  testified  that  he  had  be«a 
absent  froa  the  city  siaee  Junaary,  I945  and  that  he  arrived 
in  Chicago  from  Little  lyoek  about  9  *•*!■  on   %rch  5,  1$*5| 
that  be  wtnt  directly  to  his  horn**}   that  "there  maa't  anybody 
there  ***  so  )   loft,  took  ay  bag  and  left  as  though  X  hadn't 

mi  there*  1  thfct  he  did  not  return  to  his.  hot*?  or  see  or 
talk  to  his  wife  until  ^&rch  8,  19*5 j   tfemt  be  had  private 
detectives     check  his  house  *  on  the  night  of  larch  7$  IW} 
that  shout  ■  twelve-fifteen  or  twenty  in  the  noraing"  of  iiferch 
8,  1945  ho  went  to  his  hose  at  4?l6    oath  ^arkaay  accompanied 
If  private  detectives  1   that  he    unioeked  the  lo?wer  aoor  and 
went  upstairs' 1   that  he  unlocked  the  fron%   ioor  of  his  apart- 
sent  with  his  key  bat  could  not  get  in  b®c&.*i*e  the  sight  latch 
was  on}  that  he  "  seessla^ly  could  hear  someone  naviag  around 
inside  ■  and  his  wife  asked,   T*-ho  is  itrj  that  he  answered, 
"It  Is  'tmrmr,  It  is  ne**$   that  "aft—  J  suited  about  five  or 
six  minutes,  tsaybe  seven  siinates,  she  opened  the  door  ***  I 
walked  in  ■**  put  wy  hag  do*»s,  dropped  ay  eoe.t,  MHI  went  direct 
to  the  kitchen  ***  looked  at  the  hed  •*•  loosed  at  the  night 
stand  ***  there  i*ere  a  cosplo  af  ^l&s^es  on  that  ***  I  looked 
•*■  in  the  kitchen  *•**  the  <*oor  wasn't  fastea»dr'j  that  he  then 
-picked  up  his  hag*  and  told  his  wife    'that  am*  aI3*f  and  that 
he  walked  out  and  Hi  not  live  with  her  after  that. 

Hilton  Thompson,  an  operator  for  Ha r graves  Detective 
Agency,  had  plaintiff's  wif*  uader  investigation  &a&  obser- 
vation since  February  7$  1<M5  •     "•'■'wring  that  period,  according 
to  Tho&pson,  he  had  seen  defendant  and  a  man  sitting  at  a  booth 
In  the  ialn  Tavern  and  had  seen  her  and  the  *am»  nan  at  the 
1  "rotto   ;&fe,   but  not   tog--»tlier.      -homv^von  INMpi    MBt     • 
Jackson,  who  had  an  automobile,  to  assist  him  in  keeping  the 
Freenf  home  under  surveillance  en  the  night  of    arch  7,  19*5- 
Jackson  was  paid  $25  f«f  ai*  services  and  for  the  use  of  his 
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ear.     They  both  testified  th*t  th«y  *©re  In  Jackson's  ear 
which  was  p*rlt«Kl  In  front  ©f  4716    ©nth  Parkway  from  shout  9 
P.M.  until  II  IV  •  on  said  night.     Thompson  further  testified 
that  &hout  11  ?•£•,  while  ho  &ad  JaeV.soa  MM  sitting  Ik  the 
car,  h*  saw  *  nan,  who  reseabled  the  a&n  he  had  th^r«>tc^ort 
a«M»a  with  $rs.   Pre  ear,  approach  and  eater  the  -sourtway  that 
led  to  the  Freeny  apartaent  entrance}  that  h®  (Thompson)  got 
out  of  the  car,  followed  the  nan,   saw  bin  push  the  "T*eaey 
bail  ana  go  upstairs?  that  fee  then  telephoned  to  '*r*~ay'e 
attorney;   that  he  set  plaintiff  &ad  his  iittorney  la  front  of 
the  building  upon  their  arrival  at  about  lit  20  PJn*  or  111 3© 
P.M. |  that  he  then  went  to  the  rear  of  the  "oaiXaiag  and  sta- 
tioned Jackson  la  front  nf  sane;  that  abeu  d&ht  he  saw  a 
light  la  tae  kitchen  ©^  the   \rA  floor  apartaent  where 


Freanys  llweej  and  th*t  he  than  started  an  the  v*&?  stairway 

same 
and  not  tha/aaa  earning  down  the  stairs  that  he  bad  MM  entering 

ti»  building  a bant  11  ?•*• 

In  thf  course  of  fhaapsna**  eross^ox^nlnatlon  he  was  ashed 
if  he  could  identify  the  mm  he  t* stifled  ho  had  seen  aosalag 
down  the  rear  ate  Irs  supposedly  f  i»on  the  ^re*ny  ap&rtawat  and 
he  a*tid  that  he  could.     JFoo  Hollyfleld  MS-  brought  into  the 
courtrooa  and  fhaapsen  *ss  asked,   "Is  that  the  ss&s  that  yna  saw 
coning  down  that  stairway?'*     In  reply  he  testified,     That 
appears  to  be  the  mm  that  I  saw."     It  nppaaara  froa  other  test!- 
aony  i©  the  record  that  plaintiff  MlpltMi  I'ellyfield  af  being 
iatiaate  with  defendant. 

Mollyfield  aaa  alloyed  as  a  dining  Ml  waiter.     It  wms 
definitely  established  by  his  testimony  and  that  of  one  of  his 
superiors  na&  the  records  of  the  Sow  fork  ventral  .iystea  that 
ha  was  not  In  MftMM  on  tha  ni^ht  in  question  but  was  on  a 
regular  Boston  run  on  said  railroad.     .',$  the  p&rtloulter  tlno 
inwolwfld  herein  his  train  was  enroute  MM  Boston  to    hle&ge 
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and  ems  scheduled  to  HWiM  In  TlfciiafB  at  11  KJSUa  rnuroh  % 
1945.     Holly^lwld  %MttfSfl         -rth©r  that  h©  ©frer  h©'?  sexual 
r*l#ti©aa  with  rl»f<»aSa!it|  that  he  n»s  nev^r  In  h«*r  asartaeat; 
and  that  h©  did  no*  go  de©n  the  r«*r  stairway  fraa  her  apart* 
seat  either  oa  the  alfrht  ©f  r-'area  7,  19*5'  ©1?  is  th*  **&rly 
acralng  ©f  HUNfe  9,  194J. 

Gr&nt  ft.  Jfesksoa  testified  In  .r.  lair.*  ire  fs  ©©half  that  he 
was  sparked  In  fr©nt  ©f  4fik  on  :'sreh  ?,   [194  5]  &t©u&g  oiaa 
©*eloe«  la  the  atresia^  with  -'iltoa  Thosspsos,  &m&  a  little  later, 
a  gentlftswa  ©alfced  up  in  %h*  .rsartway  and  "iltoji  get  ©at  t©  see 
©ha  It  was  ***  sfter  iir.  fheapsoa  laft  aet  ?3r.  ^.om  aad  W*. 
dreamy  eaa©  ha©*  bet©««a  eierea-. treaty  sad  ©l««©n-thlrty#  aafi 
'-lltea  then  prooeeded  to  g©  aroand  to  th©  mm  of  th&  hems©, 
©ad  1  ©eat  a©  to  the  froat,  and  we  had  ©sited  downstair©  far 
a  few  sin;t<?s  bafern  go  lag  ©©stairs  *"-    I  followed  Mr.  ~re«ny 
»-*«-  after  ©e  got  apstairs,  he  %  lis  key      ■      and  pree©**&©©' 

to  unlock  the  two  looks  th&t  easv  on  th        •-,  »h©st  ©a  opening 
th©  door,  ha  f©aad  the*©  was  &  night  latea  heard  a 

wj^ifl's  roiee  hollar,   '  -;>©«wy, '   -ad  she  ©aid,    *  h©  Is  It*' 
S©  said,   ,Fr©*nyi'   ^ad  she  sat  A,   'Oast  &  stoat©'       -  It,  ms  about 
fir©  to  seven  aiaatas,  T  pna%   that  the  ,;>&rty  ©as©  and  opaaed 
the  mtm  *■■  betw©«a  that  tiae,  I  heard  a  vole©  heller,   * Harry* 
harry,  harry.** 

Defendant  te^tifi^  that  she  had  hsaa  ©aaleywi  daring 
fiatttleally  aH  her  ■HRHM  lif<*$   th&fe  she  aaa  ssaaager  ©f  th© 
Adeline  £adi«s  *©©©rel    he©  at  41J  1.  47th  street  and  had  h©14 
that  position  f©r  ei$*t  years*  that  she  did  a©t  vt  aaaltery 

with  J©e  Holtyfield  ©a  th©  nlgat  ©f   mr^h  7,  19*5$  that  sh©  had 
aot  e<»8B!ltt#«t  s-ialt«ry  with  aay©a©  at  any  tiBA©  ©r  pl&cs  siao« 
her  aarrlag©}  that  she  had  the  harglar  ohaia  ©»  th©  fr®at  is  or 
of  h©r  stpartaeat  mi  the  asrly  a«»ralaf  ©f  Mreh  3,  lf©5f  ^hat 
shi»  heard  somebody  at  the  front  d«©r  het©©«©  12  aad  ia»15  *•   • 
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*>n4  she  asked  who  It  waaj  that  her  husband  said     It  ia  «a, 
Freeny*;  that  she  took  the  chain  get  let  hi* 

laj  that  tlntH  was  so  can*--  except  herself  in  the  &9«jrtaaat  that 
night;  that  "there  were  n;  .sea  around  at  aH*f  that  ah* 

had  locked  the  hack  .-.oar  Mats  *etiriftg|  <*ad  that  aha  was  ia 
feed  alone  whan  her  husband  ease  to  tha  doer. 

The  only  question  presented.  f«v.-  MB    > termination  is 
weather  the  decree  *nd  the  findings  contained  therein  eere 
against  the  aaaifsst  weight  of  the  evidence* 

Plaintiff  had  bean  absent  fron  ity  fa**  ahemt  two 

months  ana  his  *?ife  did  not  know  shea  ha  ennld  re  tarn.  ateknemn 
to  has*  sha  v&a  under  survelll&nee  hy  private  detectives  esploy- 
ad  by  nia  for  ebeut  a  nenth.  prior  to  arch  ?,  l$M$a  If  4ef end- 
mat  had  he«n  guilty  of  &m  lapreper  Mn*Bnet  deriac  **»*  period, 

I  graves'  operators  seajMl  s&aly  .oavo  ©hs«rved  it  and  testi- 
fied accordingly.     Bat  the  not  result  of  their  Death* a  surveil- 
lance ia  the  incident  toiitffsil  t©  by  thee  and  plaintiff  aa 
having  ©ecaarred  en  the  ni^fc  of  :£arcn  7,  1«KS  and  the  earl^r 
aoraing  of  ifareh  8*  19*5» 

Preeay's  taatisoay  4ocs  met  ftlsffileac  &  single  suspicious 
■3ireu2E3t#.aee  in  or  about  the  epartaaai  rhea  he  entered  aaae 
except  that  he  alaln*  to  have  faand  the  r*&r  door  unlocked,  lis 
elfs  denied  that  It  w&s,  unless  he  unlocked  It  teUiself*     It 
wt*  only  natural  eeV  her  to  lock  and  ehfein  both  doers*  l*ing 
alone  in  the  apartment,  as  she  asserted,  and  having  no  kaowl- 
•Ice  that  her  hnsbaad  had  returned  to  the  city  or  that  he  »©ald 
eeae  to  their  hoae  oa  the  night  in  question-.     It  is  true  that 
plaintiff  and  ?aeksen,  the  private  detective,  testified  that 
defendant  did  not  open  the  3©or  for  six  or  sevei-i  aiaute*  and 
that  Jackson  el&iacd  that  he  heard  &  -«esfen  Inside  the  *p&rt- 
sent  say,  *Hurry,  harry,  harry,  ■    Both  plaintiff  and  Jackson 
heard  the  defendant  ask,  *fcno  is  it?*    fat  plaintiff,  *he  «&s 
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closer  to  the  door  than  Jackson,   lid  not  hero  his  wife  any, 
"ferry,  harry,  harry,**     ^fendaat  denied  J«cksoa'a  testimony 
ia  this  regard.     *  he  also  denied  the  tf>sti2»ny  of  both  plain- 
tlff  and  Jaefeaon  thst  she  delayed  several  &inntes  in  opening 
the  door,     ""be  said  that  »h<*  opened  the  door  isiaedistely  shea 
she  esc<*rtsin«>d  thet  It  ms  her  has  band  but,  even  thogigh  she 
did  delay  &  fee  ainates  in  ep«aing  the  ioor,  it  weald  have  bean 
only  a* tarsi  ander  the  sireatstances.     If  ;9raaay  feaad  the  roar 
door  satloelced,  as  ho  claims,  aad  saspeeted  that  asliyfleXd  isent 
out  that  loor  while  he  was  delayed  in  getting  into  the  apt*rt- 
s*at  throafh  the  ^ront  door,  it  is  dif  icalt  to  an&eFSttad  sfey 
ho  aade  no  atteapt  to  parsu*  ssollyfiel4  elewa  the  ro&r  stairway, 
Igsewiag,  as  ho  did,  that  his  aetastias  Ihoapson  was  guarding 
that  stairway.     It  is  strange  indeed  that  plaintiff,  #xpccULag 
to  find  wollyfi#ld  in  the  apartaent  with  his  wife,  aid  not  have 
Bis  attorney  sni  his  private  detective  2  3  or  either  ©f 

taea  aeeoapany  hia  inside  the  apartuseat.     Taey  eera  both  avail* 
able.     He  said  that  Jasksoa  went  as  faff  as  the  ap&rtasent  dear 
with  hia  hat  there  is  no  evidence  ia  the  reeord  that  Jacksoa 
eatered  the  apsrtaeat.     The  attorney  who  repreaeated  Fraeay  at 
th<*  trial  arrived  at  the  premises  with  hia  shout  Ut2-  P.&.  Sat 
it  does  sot  appear  what  happened  to  hia  thereafter.     It  weald 
seem  that  i>U\tatiff  weal?  want  to  have  both  Jackson  and  his 
attorney  along  with  hia  when  he  watered  the  apartaent  for  pro- 
tection or  to  apprehend  the  suspected  culprit.     Ia  mssy  event, 
it  is  reasonable  to  asaaas  that  he  woold  at  least  want  sons 
corroboration  for  what  he  expos ted  aad  hoped  to  find  ia  tha 
apartment.     Instead  of  goiag  into  the  apartaaat  with  Freeay, 
when  defendant  opeaed  the  door,  Jackson  jast  «*is&pp«»r«d  froa 
the  pic tar©. 

^T&my's  private  detective  fftaassoa  was  the  oaly  witness 
who  testified  as  to  a  aaa  entering  defendant's  ap«rtaaat  or 
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leaving  seta*,     as  already  shown,  ha  testified  that  the  man  he 
saw  poshing  MM  ^sen?  bell  lis  the  apartment  building  entrance 
and  being  admitted  to  the  stairway  leading  to  said  sp&rtaent 

*&s  the  saiae  ®an  be  had  previously  seen  with  tan©  defendant}  and 
that  the  MM  he  saw  ©n  tha  rear  stairway  that  serwaa  tha  rre«*my 
aparfeaant  was  the  same  MM)  he  MMi  pushing  the  T^raeny  fe$I£  i& 
tha  front  ©ntranea*     The  Fraaagr  aparteant  was  ©n  th#  3rd  floor. 
Thompson  said  that  he  was  en  gaara  In  the  WBWM  of  tha  buildlag 
far  nor©  than  an  hour  whan  ha  saw  a  light  at  tha  raar  of  tha 
fr#eny  apartment]   that  ha  than  star  tail  ap  tha  rear  stairs  and 
a  ana  passed  hia  coming  down}  that  it  was  dark  ami  that  ha  saw 
the  ssan's  face,     la  did  not  testify  that  the  nan  ha  claims  t© 
have  seen  earning  down  tha  rear  stairway  ®®m  &u%  if  tha  Fra^ny 
aparteant  and  it  may  wall  be  that  the  light  h#  saw  in  tha  rear 
of  the  3rd  .floor  aparttsent  was  turned  om  by  plaintiff  «hen  h® 
was  making  his  search  of  said  apartasesat.     Thompson.* »  identifi- 
cation of  Hollyfield  as  tha  mam  hs  saw  pass,  him  an  the  rear 
stairway  completely  destroyed  any  probative  force  his  testimony 
might  otherwise  have  had,  «hem  it  wa#  ©onclasivaly  shewn  that 
ffallyfield  wsss  on  a  train  traveling  from  Boston  t©  JIMNfftgl  at 
tha  time  in  question  anil  that  that  train  414  not  arrive  is 
hie&g©  until  11  a. a*  on  mmh  8,  19*5. 

'-?•  will  now  consider  the  evidence  pertaining  to  defendants 
purported  acts  of  adultery  in  June,  July  and  Amgmst*  193&*     £* 
will  ha  noted  that  she  was  not  charged  with  these  specific  acta 
in  the  original  complaint  and  that  they  ware  s&p^®3@d  to  haw* 
bean  coaaaitted  mora  than  nine  years  before  the  &mzt&9&.  ©©plaint 
was  filed,     tha  only  witnesses  *=?h©  testified  in  plaintiff's 
hahftlf  as  to  the  acts  ©f  adultery  alleged  to  haw©  bean  emsmslttad 
by  defendant  in  the  summer  of  193*  *«re  Bemlah  £•   f-ord  and 
hurley. 
'&••  Ford  testified  that  she  lived  at  4fJ  3**t  46th  street 
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during  the  surfer  ©f  1936*   that  Leiaael  hurley  mas  an  instructor 
at  bridgej   that  hi*  eane  to  her  hoae  mntf   -unday  afternoon 
■luring  that  suaiear  and  instruct***  a  bridge  a  lass  of  from  four 
to  six  persons  for  a  period  of  from  two  to  three  hour a f   that 
one  Sunday  afternoon  in  June,  *hlle  Parley  was  instructing  his 
elass,  a  smn  rang  her  doorbell;  that  ho  was  ada&tted  by  one  of 
her  roosters,  f?lsdys  Johnson,  who  introduced  the  man  to  her  as 
1N»b  ^dassf  that  shortly  after  the  sr rival  of  >>daas,  Mrs.  ?re«ny 
ease  to  her  hoae  and  was  sdnltted  by  Gladys  Jehasonj  that  that 
tens  the  first  tiwe  th*  witness  ajet  MM*  ffVMMp?   that  the  defend- 
ant  sat  en  ■  coach  talking  to  &daas  for  a  short  tiise  and  that 
she  and  Adass  then  went  into  '-lady*  Johnson's  bedraoa}   that  thoy 
closed  the  door  of  the  room  and  re&alMNI  there  for  a  period  of 
front  two  to  foar  hours;   that  this  bedrcoia  was  *dj&3*nt  to  the 
roe*  ??her*  HuSflp  NMI  instructta-?  *he  bridge  class;  and  that 
defendant  aet  *?©b  Adnres  at  he?  hone  on  seven  ©th*~    :'undssy  after- 
noons during  the  somser  of  Ifjf  and  entered  tfc»  seise  bedroom  with 
bin  in  her  presence  and  in  the  presence  of  'Xsrley  and  his  eridg© 
class. 

tesrael  THirley  testified  to  the  satss  affect  as  ISrs.  ford 
except  that  he  stated  that  she  told  hiss  that  the  bosk  ef  the 
nan  «ith  the  defendant  on  ®Ksh  of  the  aforesaid  ©eeasioas  was 
T^ob  -fartin. 

Aertordlag  to  ;'rs,    ''©rd,  she  did  not  t*U  plaintiff  of  %hm 
Bd.seond.aet  of  his  wife  in  her  heme  until  about  five  days  before 
the  trial,     Hurley  l<iitlft»i  that  he  eppri:  y  of  the 

purported  ©eeurrairiees  in  T*rs.  I^erd's  hosts  about  sis  months 
before  the  trial. 

Sledys  Johnson  testified  in  defendant's  behalf  that  she 
did  not  move  to    rs.  Ford's  hone  until  the  fall  of  1937  and 
that  she  11  wed  there  a  little  ever  a  yasr;   that  she  did  not 
knew  £rs.  vn<*ny  in  1937  end  193S1  that  defendant  never  visitei 
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her  at  the  '?ord  horn*  and  that  sh*  did  not  know  or  meat  Mrs, 
Fra«ny  until  1939*  t>ofendant  testified  that  she  did  net  know 
Gladys  Johnson  In  1936  and  first  act  her  in  193$  or  1939  and 

that  she  knew  lira.  Ford  only  by  sight  and  had  never  zaet  nor 
or  been  in  her  hotae. 

The  testiaony  of  Mrs.  Pord  and  Dor  ley  is  not  only  highly  im- 
probable but  fantastic  and  absurd.  According  to  both  of  tbea,  de- 
fendant and  a  aaan  went  to  the  hose  of  Mrs,  ^ord  who  had  net  there- 
tofore known  either  of  them,  defendant  aad  this  taaa  retired  to  a 
bedroom  in  the  presence  of  six  or  eight  person®  and  regained  la 
same  for  two  or  three  hours  and  defendant  and  the  seise  san  repeated 
this  performance  und«*r  identical  circumstances  on  seven  other  Sunday 
afternoons  in  the  summer  of  1936,  The  one  isaterlal  respect  in 
which  the  testimony  of  these  witnesses  differs  is  that  Wn,   Ford 
stated  that  Bob  A  dans  was  the  aan  with  defendant  and  urley  claims 
that  ^eb  Martin  was  the  nan.  defendant  certainly  could  not  have 
been  the  par&jaour  of  both  of  these  nen  on  the  sa^e  eight  occasions, 

"It  is  &   well  settled  principle  that  wher«  a  decree  depends 
entirely  upon  the  facts  and  the  evidence  heard  in  ©p»n  court,  the 
chancellor  is  in  a  better  position  th  g  Mm  reviewing  court,  by 
reason  of  his  opportunity  to  observe  the  witnesses  &n&   their  d#- 
ncaaor  while  testifying,  to  weigh  the  evidence,  and  his  decision 
will  not  be  disturbed  unless  it  is  palpably  against  th«  weight  of 
the  evidence, w  v'rocgynskl  y.  admits,  38I  111.  86. 

la  view  of  the  nature  and  character  of  the  testimony  pre- 
sented in  plaintiff *•  behalf,  most  of  which  must  have  appeared  to 
the  chancellor  as  pure  fabrication*  it  certainly  cannot  be  said 
that  the  decree  was  against  the  asanlfest  weight  of  the  evidence. 

The  decree  of  the  circuit  court  of  Cook  county  is  affirmed. 

MEGRK*  A" 
DrtMi  and  Sc&nlan,  JJ.,  concur. 
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43603 

STEVE  GUVO, 

Appellee, 

v. 

FRANK  BANIS, 

Appellant. 


APPEAL  PRO!!  CIRCUIT  COURT,  / 

/ 

COOK  COUNTY. 

O 


3^ 


MR.  JUSTICE  FRIEND  DELIVERED  THB  OPINIOIT  0^  THE  COURT. 

Plaintiff  was  struck  by  defendant's  automobile  and  severe- 
ly injured.  In  his  suit  for  damages  he  alleged  negligence,  as 
well  as  wilful  and  wanton  misconduct  on  the  part  of  defendant 
in  the  operation  of  his  car.  The  jury  returned  e,  verdict  find- 
ing defendant  guilty  and  assessed  plaintiff's  damages  at  the 
sura  of  $3223,  and  in  response  to  a  special  interrogatory  sub- 
mitted by  plaintiff,  they  found  that  defendant  was  guilty  of 
wilful  and  wanton  conduct  as  alleged  in  the  complaint,  that 
such  conduct  proximately  caused  the  injuries  complained  of  by 
plaintiff,  and  that  malice  was  the  gist  of  the  action,  Accord- 
ingly  the  court  entered  judgment  against  defendant  in  the 
amount  of  the  verdict,  plus  costs,  and  incorporated  in  the 
judgment  order  a  finding  that  malice  was  the  gist  of  the 
action.  Defendant  appeals. 

The  accident  occurred  at  %ood  and  22nd  streets  in  Chicago, 
Illinois.  Plaintiff  was  employed  about  two  or  three  blocks 
south  of  the  site  of  the  accident,  and  was  about  to  board  a 
car  at  the  foregoing  intersection  at  approximately  4:00  o'clock 
in  the  afternoon  on  March  7,  1941.  The  street  car  was  proceed- 
ing eastward  on  22nd  street  on  the  southern  of  two  street  car 
tracks  near  the  intersection  of  uood  street.  A  truck  was  parked 
parallel  with  and  close  to  the  south  curb,  and  the  front  of  the 
truck  was  about  even  with  the  west  crosswalk  of  *>ood  street. 
Behind  that  truck  was  parked  an  automobile,  then  after  an  open 
space  of  a  few  feet,  another  automobile  was  parked.  The  dis- 
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tance  from  the  curb  to  the  south  track  was  about  14  feet. 

Plaintiff  contends  that  at  the  time  of  the  accident  the 
street  car  was  stopped  to  receive  or  unload  passengers,  and 
that  as  he  was  about  to  proceed  to  the  rear  end  of  the  street 
car,  plaintiff's  automobile  passed,  at  an  excessive  rate  ©f 
speed,  between  the  parked  truck  and  cars,  and  the  street  ear, 
a  very  narrow  space,  without  sounding  its  horn,  struck  plain- 
tiff, and  then  came  to  a  stop  at  the  center  of  the  intersection 
©f  22nd  and  7ood  streets.  Defendant,  on  the  other  hand,  con- 
tends that  his  automobile  had  already  passed  the  street  ear 
at  the  time  of  the  accident,  and  states  that  he  was  driving 
only  about  10  miles  an  hour.  His  version  is  that  plaintiff 
was  running  to  board  the  car,  and  was  himself  not  only  contri** 
butorily  negligent  but  guilty  of  wilful  and  wanton  conduct. 
Defendant  conceded  on  oral  argument  that  plaintiff  made  out  a 
prima  facie  case  on  the  negligence  count,  but  not  on  the  count 
as  to  Y/ilful  and  wanton  conduct. 

The  testimony  of  the  several  v/itnesses  wh©  testified  for 
the  respective  parties  may  be  surmiarized  as  follows.  Plaintiff 
stated  that  he  was  60  years  old  at  the  time  of  the  trial,  and 
had  for  32  years  worked  for  the  American  Car  and  Foundry  Company; 
that  on  the  day  in  question  he  approached  22nd  and  Wood  streets 
with  the  intention  of  boarding  a  street  car  on  his  way  home;  that 
when  he  arrived  at  22nd  street  he  found  that  his  street  car 
had  stopped,  the  front  door  was  ©pen  and  a  passenger  was  wait- 
ing to  alight.  He  testified  that  "I  started  to  run  a  little 
faster  and  get  in  the  rear,  in  the  back  car  and  get  ©n  the 
car,  *  •  *  Vhen  this  auto  hit  me  I  was  about  10  feet,  10  #  15 
feet  west  of  the  front  end  of  the  ear,*  and  he  stated  that  when 
he  first  saw  defendant's  automobile  it  was  about  four  or  five 
feet  in  front  of  him,  traveling  eastward*   vhen  asked  if  he 
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knew  how  fast  the  automobile  was  going,  he  replied:  M0h,  he 
was  going  pretty  fast  all  right,  but  I  do  not  know  how  many," 
He  added  that  he  tried  to  get  to  one  side  of  the  machine,  but 
could  not  do  so  because  the  parked  cars  near  the  curb  left  him 
no  place  to  go.  He  further  stated  that  he  did  not  hear  any 
horn  sounded  by  the  automobile, 

Edward  Olson,  testifying  on  behalf  of  plaintiff,  stated 
that  he  had  been  a  street  car  conductor  for  21  years;  that  the 
car  on  the  route  in  question  made  a  regular  stop  at  Wood  street; 
that  at  the  time  of  the  accident  which  occurred  a  few  seconds 
after  the  street  car  stopped,  defendants  automobile  "shct  past" 
the  rear  of  the  street  car  on  the  right  side  thereof,  at  25  or 
35  miles  per  hour,  and  finally  halted  about  the  center  of  Wood 
street. 

The  defendant,  ?rank  banis,  testified  in  substance  that  he 
first  tried  to  pass  the  street  car  at  Damen  avenue,  west  of  ood 
street,  but  had  to  stay  back  because,  as  lie  said,  "the  car  might 
be  in  a  Jam,  Then  I  started  again  between  Wolcott  and  V/ood  and 
I  passed  the  street  ear";  that  as  he  approached  Wood  street  he 
was  not  going  more  than  10  miles  per  hour,  and  that  the  street 
car  was  behind  him;  that  he  first  saw  plaintiff  when  he  stepped 
off  from  the  curbing;  that  he  had  his  brakes  on;  that  he  did  not 
strike  plaintiff  with  the  ear,  but  that  plaintiff  "was  Just  hit 
on  the  motion  of  the  car;t;  that  when  he  passed  the  street  car 
it  was  a  half  block  west  of  Wood  street,  and  that  he  was  then 
going  about  20  miles  an  hour;  that  there  were  parked  just  to 
the  right  of  where  the  accident  happened,  a  truck  and  a  little 
car,  and  that  the  distance  between  the  parked  truck  and  the 
street  car  Just  barely  gave  him  room  to  get  through,  Bdward 
Olson,  the  conductor,  contradicted  Banis*  testimony  with  refer- 
ence to  passing  the  street  car  between  Woieott  and  Wood  streets, 
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and  stated  that  the  automobile  did  not  pass  the  street  car 

in  the  center  of  the  block, 

Edward  Aderman,  testifying  on  behalf  of  the  defendant, 
said  that  he  saw  the  accident  from  the  front  porch  of  his 
home,  which  was  located  on  22nd  street,  "the  third  house 
west  of  '"/cod,*1  He  stated  in  substance  that  at  the  time  of 
the  accident  the  street  ear  was  about  40  feet  behind  the  auto- 
mobile; that  plaintiff  ran  directly  into  the  fender  of  the 
automobile,  which  was  going  about  20  miles  an  hour  and  came 
to  a  dead  stop  after  the  accident. 

John  Anderson,  the  motorraan  of  the  street  car,  testifying 
on  behalf  of  defendant,  stated  that  when  he  was  about  15  to 
20  feet  west  ©f  the  'food  street  building  line  an  automobile 
passed  him;  that  a  young  girl  was  getting  off  the  street  car; 
that  the  automobile  struck  plaintiff  at  the  southwest  corner  of 
Wood  street;  that  it  had  just  passed  the  street  car  "at  the 
moment  just  before  the  accident"  but  that  it  did  not  pass  the 
car  in  the  middle  of  the  block  between  Wolcott  and  '  ood  streets. 

Plaintiff  presented  his  case  on  the  theory  that  defendant, 
in  violation  of  a  city  ordinance  and  the  Illinois  Fotor  Vehicles 
Act  (111,  Rev.  Stat.  1945,  ch.  95-1/2),  passed  a  standing  street 
car  which  had  stopped  to  receive  or  discharge  passengers  at  a 
street  intersection,  at  a  reckless  rate  of  speed,  without  giving 
any  warning,  without  keeping  a  proper  lookout  and  with  a  total 
indifference  to  the  consequences  of  his  acts,  thereby  injuring 
plaintiff,  and  that  said  acts  constituted  negligence  and  wilful 
and  wanton  conduct.  In  view  of  defendant's  admission  that  plain- 
tiff made  a  prima  facie  case  on  the  negligence  count,  the  question 
of  contributory  negligence  is  not  an  issue  unless  it  can  be  said 
that  plaintiff's  conduct  also  was  wilful  and  wanton.  There  is 
a  conflict  in  the  evidence  on  the  question  as  to  whether  the 
street  car  had  come  to  a  stop  at  Wood  street  or  whether,  as 
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defendant  contends,  he  passed  the  street  car  in  the  middle  of 
the  block  between  ",'olcott  and  '7ood  streets  and  preceded  the 
street  car  to  the  Intersection.  It  will  be  noted  that  defendant 
himself,  on  cross-examination,  admitted  that  the  distance  between 
the  parked  truck  and  the  street  ear  Just  barely  gave  him  room  to 
get  through,  and  it  is  evident  that  if  the  defendant  had  been 
ahead  of  the  street  car  at  the  time  of  the  accident  he  would 
have  had  no  such  difficulty,  because  he  could  have  steered  his 
automobile  to  the  left  and  thus  avoided  plaintiff,  who  was 
either  walking  or  running  to  board  the  street  car  at  the  rear. 
Moreover,  defendant's  testimony  that  he  passed  the  street  ear 
in  the  middle  of  the  block  between  olcott  and  r'ood  streets, 
is  contradicted  by  his  own  witness,  John  Anderson,  as  well  as  by 
plaintiff's  witness,  Edward  Olson,  the  conductor.  There  is 
likewise  a  conflict  in  the  evidence  as  to  the  speed  of  defend- 
ant's automobile  at  the  time  of  the  accident.  He  said  that  he 

: 
■ 

was  traveling  only  10  miles  an  hour,  but  the  conductor  fixed 
the  rate  of  speed  at  25  or  35  miles  an  hour,  and  he  stated  that 
defendant's  car  was  finally  stopped  in  the  center  of  Wood  street. 
Had  defendant  been  traveling  at  the  rate  of  only  10  miles  an 
hour,  he  could  have  undoubtedly  stopped  his  automobile  almost 
instantly,  and  if  he  had  preceded  the  street  car  to  the  inter- 
section he  would  have  had  plenty  of  room  to  turn  to  the  left  to 
avoid  the  accident.  None  of  the  witnesses  testified  that  defend- 
ant gave  any  signal  warning. 

Under  the  testimony  thus  presented  it  was  a  question  of 
fact  for  the  jury  to  determine  whether  defendant  was  guilty  of 
wilful  and  wanton  conduct.  They  heard  and  saw  the  witnesses 
and  were  the  best  judges  of  their  credibility.  If  they  were  of 
the  opinion  that  the  evidence  ?*'arranted  the  finding  that  the 
defendant,  in  violation  of  a  city  ordinance  and  the  Motor 
Vehicles  Act,  passed  a  standing  street  car  which  had  stopped 
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to  receive  or  discharge  passengers,  at  a  reckless  rate  ©f 
speed,  without  keeping  a  proper  lookout,  without  giving  any- 
warning,  and  with  a  total  indifference  to  the  consequences 
of  his  act,  their  response  to  the  special  interrogatory  was 
justifiable.  The  most  that  can  be  said  in  favor  of  defendant's 
contention  is  that  the  evidence  was  conflicting.  In  such 
eases  the  courts  have  in  recent  decisions  held  that  a  verdict 
will  not  be  disturbed  "unless  the  finding  is  clearly  wrong, 
*  •  *  and  where  the  evidence  is  conflicting  the  verdict  will 
not  be  set  aside  even  though  it  may  be  against  the  weight  of 
the  evidence."  Corcoran  v.  City  of  Chicago.  373  111.  567 •  In 

Trust  Co,  of  Chicago  v.  Ancateauy  317  111*  App*  136,  the  court 

i 

\    said  that  "a  verdict  will  not  be  set  aside  *  *  *  as  being  against 

\ 

the  weight  of  the  evidence,  unless  it  is  against  the  manifest 

\ 
weight  of  the  evidence.  [Citing  the  Corcoran  case,]  In  suits 
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at  law,  where  there  is  a  conflict  In  "che  testimony,  it  is  for 
the  jury  to  weigh  and  determine  the  evidence  admitted  by  the 
court  as  competent. * 

"'ith  respect  to  the  contention  that  plaintiff  himself  was 
guilty  off  such  negligence  or  wilful  and  wanton  conduct  as  would 
bar  recovery,  it  should  be  noted  that  according  to  his  contention 
he  was  approaching  a  standing  street  car  for  the  purpose  of 
boarding  it,  and  had  a  right  to  expect  that  approaching  vehicles 
would  obey  the  law  and  stop  to  permit  hia  to  get  on  the  street 
car.  Chicago  City  Ry.  Co.  v.  Fennlmore.  199  111,  9.  It  must 
be  conceded,  of  course,  that  whether  plaintiff  was  guilty  of 
contributory  negligence  or  wilful  and  wanton  conduct  was  a 
question  of  fact  for  the  jury.  Habenstreit  v.  City  of  Belle- 
ville. 302  111,  App.  333,  The  law  is  also  well  established 
that  contributory  negligence  is  no  defense  where  a  defendant 
is  found  to  be  guilty  of  wilful  and  wanton  conduct,  Reell 
v.  Central  111,  ^lectric  &   Gas  Co..  317  111.  App.  106. 
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Lastly  it  is  urged  that  the  court  erred  in  giving  and 
refusing  certain  instructions.  One  of  the  instructions  which 
defendant  complains  of  is  plaintiff's  instruction  No#  7.  This 
instruction  charged  the  jury  that  if  they  found  from  the  evi- 
dence and  the  instructions  of  the  court  that  defendant  was 
guilty  of  wilful  and  wanton  or  malicious  conduct  in  the  opera- 
tion of  his  automobile  at  the  time  of  the  occurrence,  then  they 
could  not  take  into  consideration  the  question  of  contributory 
negligence.  We  understand  this  to  be  a  correct  statement  of 
the  law,  and  find  no  reason  why  the  judgment  should  be  reversed 
by  reasoJat  thereof »  defendant  also  complains  because  the  court 
modified  his  instruction  56*  9>  which  reads  as  follows,  by 
striking  out  the  last  sentence  thereof:  "You  are  instructed 
that  if  you  believe  from  the  evidence  that  the  plaintiff,  Steve 
Guvo,  and  the  defendant,  Frank  Baals,  each  \vere  guilty  of  negli- 
gence which  proximately  contributed  to  the  damages  or  injuries 
complained  of  then  you  have  no  right  to  compare  the  negligence 
of  such  plaintiff,  Steve  Guvo,  with  that  of  the  defendant, 
Frank  Banis,  and  find  a  verdict  according  to  which  side  you 
think  was  guilty  of  the  greater  degree  of  negligence,  for  in 
such  case  it  is  the  law  that  it  makes  no  difference  which  side 
was  guilty  of  the  greater  degree  of  negligence.  Under  such 
circumstances  the  plaintiff  cannot  recover. H  This  instruction 
was  not  limited  to  the  first  count  in  the  complaint,  and  as  to 
the  second  count  it  was  erroneous  because,  as  heretofore  stated, 
contributory  negligence  is  not  a  defense  to  wilful  and  wanton 
conduct.  '.Ye  have  examined  other  instructions  complained  of, 
and  find  that  they  were  not  prejudicial  or  of  such  character 
as  to  warrant  a  reversal* 

For  the  reasons  indicated,  the  judgment  of  the  Circuit 
court  should  be  affirmed,  and  it  is  so  ordered. 

JUBGHB8T  AFFIRMED, 

Sullivan,  P.  J,,  and  Scanlan,  J.,  concur. 
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R.  D,  CTJTOTINGHAlf, 

Appellee, 

v. 

WILLIAM  P.  CAQMRT, 

Appellant, 


APPEAL  FROM  UDNICIPAL  COUKI 
OF  E?AKSTOK,  COOK  COUKXY. 

3  SOLA.  244 


IIR,  JUSTICE  FRIEND  DELIVERED  THE  OPISIOH  OF  THE  COURT* 

Robert  D,  Cunningham  had  judgment  against  the  defendant, 
"Jilliam  P,  Cagney,  the  appellant,  in  the  sum  of  $1750  for 
commission  found  to  be  due  him  f©r  procuring  a  purchaser  who 
was  ready,  willing  and  able  to  buy  Cagney1 s  home  in  Evanston 
upon  terms  and  conditions  agreeable  to  Cagney. 

Defendant  had  resided  at  1046  Sheridan  road,  Evans ton, 
for  many  years,  but  the  death  of  his  wife  and  the  contemplated 
marriage  of  his  daughter  would  have  left  him  alone  with  one 
unmarried  son,  and  he  therefore  decided  to  dispose  of  his  home 
which  no  longer  suited  his  needs.  accordingly  he  listed  it 
with  Baird  &  Vsarner,  Coopers,  Rokanson  &  Jenks,  and  j cGuire  & 
Orr,  real  estate  agents  in  Evans ton.  Plaintiff  was  a  licensed 
real  estate  broker  employed  by  the  latter  firm,  and  had  known 
defendant  for  about  IS  years*  He  testified  that  on  June  2o, 
1944  he  called  on  defendant  by  request  to  discuss  with  him 
the  sale  of  his  home.  They  talked  about  values  in  that  dis- 
trict and  "before  we  got  through  talking  we  arrived  at  a 
figure  of  $35,000.00."  Plaintiff  told  defendant  that  the 
high  taxes  on  the  property,  which  v;ere  approximately  S800, 
made  It  difficult  to  sell,  and  suggested  that  defendant  make 
an  effort  to  have  the  taxes  reduced.  Plaintiff  then  wrote 
up  the  listing  and  placed  it  in  the  files  of  McGuire  &  Orr. 
Defendant  objected  to  giving  any  real  estate  agent  an  exclusive 
listing,  and  McGuire  &  Orr  would  not  advertise  at  their  own 
expense  unless  they  had  an  exclusive;  therefore  after  placing 
only  two  advertisements  for  the  sale  of  the  house,  nothing 
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sore  was  done  until  October  1944.  Plaintiff  testified  that 
in  the  interim,  between  June  and  October,  he  took  inquiries 
on  other  advertisements  in  an  effort  to  find  a  purchaser  for 
Cagney' s  home,  and  worked  on  the  matter  constantly,  that 
defendant  called  hija  at  least  once  a  week  and  his  daughter 
telephoned  about  twice  a  month.  In  the  fall  of  1944  defendant 
told  plaintiff  that  he  "was  not  getting  enough  action"  in  the 
matter,  and  plaintiff  then  advised  him  that  there  were  ''two 
things  wrong.  Your  taxes  are  too  high  and  inasmuch  as  you 
would  not  sign  an  exclusive  for  McGuire  and  Orr,  1  could  not 
expect  them  to  continue  to  pay  for  ads.'*  defendant  commented: 
"That's  all  right,  you  are  going  to  have  it  and  I  want  you  to 
keep  on  working  at  it."  As  a  result  he  induced  McGuire  &  Orr 
to  start  advertising  again  in  October,  after  which  they  in- 
serted 23  advertisements.  Later  defendant  told  plaintiff  that 
he  had  made  arrangements  to  have  lis  taxes  reduced  to  around 
$600,  and  as  plaintiff  stated,  "I  kept  working  on  one  prospect 
after  another  and  i.ics.  Larson,  who  is  employed  by  McGuire  and 
Orr,  was  also  showing  the  house."  Finally  in  February  1945 
plaintiff  procured  from  Hilton  bilker  a  written  offer  of  $30,000. 
He  considered  it  too  low,  and  called  to  make  an  appointment  for 
bilker  with  defendant  at  his  home,  where  plaintiff,  defendant 
and  Vilker  had  a  conversation,  the  material  portions  of  which, 
as  testified  to  by  plaintiff,  were  as  follows:  "Mr.  Cagney 
proceeded  to  tell  Mr*  liilker  the  value  of  the  house  and  dialing 
the  conversation  I  asked  Mr*  Wilker  would  he  pay  Mr.  Cagney 
$35,000.00.  He  said,  'Well,  will  you  take  $35,000.00? »  and 
Mr.  Cagney  said,  'Yes. '  That  was  the  price  Mr.  Cagney  and  I 
had  agreed  upon  and  when  Mr»  Wilker  said  he  would  pay  the 
$35>OOO.OC  Mr,  Cagney  agreed  to  accept  $35,000. 00 «  The  next 
thing  Mr.  Wilker  said:   'Well,  that  will  include  that  icebox 
and  stove?'  Mr.  Cagney  said,  'Yes.'  Wilker  said,  'I  will 
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buy  your  house  at  that  price  provided  I  can  get  gas  instead 

of  coal  because  I  cannot  shovel  coal  and  I  wouldn't  depend 
upon  a  janitor.*"  Thereafter  plaintiff  reported  to  Hr. 
"cGuire  of  his  firm  and  Mrs.  Larson  that  he  had  negotiated 
a  sale  providing  Wilker  could  get  gas,  and  that  defendant 
had  assured  him  that  this  could  be  done.  Subsequently 
arrangements  were  made  to  permit  V.ilker  and  his  wife  to 
measure  the  rooms  in  the  Cagney  home,  and  Cagney  initiated 
steps  with  someone  whom  he  knew  at  the  Public  Service  Company 
office  t©  get  the  priority  for  gas.  Plaintiff  testified  that 
both  defendant  and  his  son  stated  they  had  a  friend  in  the 
government  service  through  whom  they  could  get  the  gas  priority, 
and  at  the  son* 3  suggestion  the  Wilker s  signed  the  required 
application.  Apparently  they  did  not  succeed  in  procuring  a 
priority,  for  about  Hay  1  plaintiff  obtained  a  priority  himself 
through  a  friend  of  his  in  the  government  service,  and  '/ilker 
and  the  Public  Service  Company  were  notified  by  letter  that  the 
priority  had  been  granted.  Plaintiff  testified  that  when  he 
called  Cagney  to  tell  him  that  the  priority  had  been  obtained 
from  the  government  and  that  he  was  ready  to  prepare  the  con- 
tract, Cagney  said  "Fine."  Plaintiff  prepared  the  contract 
about  May  21,  1945*  and  the  only  items  missing  were  a  correct 
legal  description  and  a  document  subsequently  prepared  and 
introduced  in  evidence  as  Bxhibit  A.  when  plaintiff  called 
defendant  for  the  legal  description,  Cagney  advised  him  that  he 
would  nhave  my  man  Murray  read  that  to  you.  He  will  dig  up  that 
deed  and  read  it  to  you." 

It  appears  that  V/ilker  had  requested  occupancy  on  August 
1,  1945  and  desired  such  provision  to  be  inserted  in  the  deed, 
but  Cagney  wanted  to  remain  in  his  home  until  August  30,  and 
accordingly  Exhibit  A,  v/hich  was  prepared  by  plaintiff  and 
attached  to  the  deed,  provided  that  the  Venetian  blinds,  re- 
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frigerator  and  kitchen  stove  were  to  be  included  as  part  of 
the  property  in  the  contract,  and  that  in  consideration  of 
Wilker's  consent  to  have  Cagney  retain  occupancy  until  August 
30,  certain  carpets  and  draperies  should  also  remain  on  the 
premises  and  become  the  property  of  the  purchasers,  and  that 
after  transfer  of  title  to  *ilker,  Cagney  would  penult  the  new 
owner  to  substitute  gas  heating  equipment  and  make  certain  al- 
terations in  the  plumbing  provided  the  work  did  not  materially 
inconvenience  Cagney' s  occupancy  of  the  home.  Plaintiff  testi- 
fied that  on  May  21,  1945,  after  Exhibit  A  had  been  prepared  and 
attached  to  the  contract  as  a  rider,  he  read  it,  and  the  salient 
portions  of  the  agreement,  to  defendant,  who  made  no  objection 
except  as  to  the  date  of  occupancy,  which  was  later  fixed  at 
August  30  at  defendant's  request. 

The  contract  provided  that  it  should  be  held  in  escrow  by 
the  State  Bank  &  Trust  Company  of  Svanston,  together  with  the 
earnest  money,  and  plaintiff  states  that  on  Iray  22  he  called  de- 
fendant by  telephone,  asking  him  to  come  to  the  bank  and  arrange 
for  the  escrow,  at  the  same  time  advising  him  that  "'ilker  vfould 
pay  the  escrow  fee.  Plaintiff  testified:   MHe  [Er,  Cagney] 
said,  'I  am  too  busy  to  come  up  now.'  And  I  said:   'Can  I  come 
up  and  have  you  sign  them?  •  and  he  said,  »5Io,  come  up  the  follow- 
ing day. »  I  called  him  on  the  23rd  and  he  said,  'wait  until 
Friday,  Mr.  Dewey  at  the  Edgewater  Beach  is  getting  me  an  apart- 
ment and  I  want  to  be  sure  I  get  it.*  On  Friday  I  called  him 
and  asked  him  to  let  me  come  down  and  he  said,  'See  me  Honday. * 
On  Monday  he  said,  'See  me  "ednesday.  I  don't  know  what  I  am 
doing  right  now.  I  want  to  get  a  house.  I  vr&nt  to  get  an 
apartment,  I  want  to  get  something  before  I  sign  that  paper, • 
It  went  from  every  other  day  to  every  three  days  until  June  13, 
On  June  13  I  called  Bill  and  said,  'Bill,  you  must  do  something 
about  this  contract,'  He  said,  '/ell,  I  don't  know  what  I  am 
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golng  to  do.  i"y   friends  said  I  would  be  a  fool  to  sell  that 

house  and  sit  on  somebody's  doorstep  or  in  a  hotel  room. ,w 

The  contract  was  never  signed,  and  thereafter  plaintiff 
wrote  defendant  several  letters  dated  June  13,  14,  18  and 
July  2,   urging  him  to  carry  out  his  agreement  and  consummate 
the  sale  of  the  property  to  the  -Vilkers  upon  the  terms  t© 
which  he  said  Gagney  had  agreed. 

On  June  18  Cagney  called  plaintiff  requesting  a  copy  of 
the  contract  which  he  desired  to  show  his  attorney,  and 
plaintiff  mailed  it  to  him.  He  states  that  when  he  subse- 
quently called  Gagney  on  June  21  he  started  for  the  first  time 
to  talk  about  a  $3900  rug.  He  said,  "What  am  I  going  to  do 
with  this  $3,900  rug?"  Plaintiff  replied,  "I  don't  know  anybody 
who  wants  it,  but  if  it  is  worth  that  I  will  get  an  appraisal 
for  you,"  and  "I  got  an  appraisal  from  a  rug  man.  $1^0.00. M 
Plaintiff  could  not  thereafter  contact  Gagney  on  the  telephone, 
but  his  son  Dick  requested  him  to  come  over  and  get  the  contract 
which  had  been  sent  to  Mr.  Cagney,  Sr.,  and  when  he  called  for 
the  document  he  received  from  Mr.  Murray  a  letter  dated  June  26, 
1945  and  signed  by  William  P.  Cagney,  which  authorized  plaintiff 
"to  make  following  offer  to  Mr.  M.  W.  Wilker  for  the  sale  of 
residence,  1046  bheridan  Road,  ^vanston,  Illinois  and  certain 
personal  property  thereinj  one  contingent  upon  the  other.  The 
residence  property  for  the  sum  of  Thirty-five  Thousand  ($35,000.00) 
Dollars,  the  sale  of  which  is  contingent  upon  the  purchase  by  the 
buyer  thereof,  for  an  additional  Five  Thousand  ($5,000.00) 
Dollars,  of  the  following  personal  property  now  in  the  house: 
All  carpets,  All  fire-place  equipment  and  all  electric  appliances 
in  connection  therewith,  All  radiator  covers,  One  (1)  rug  in 
dining  room,  All  drapes,  shades  and  Venetian  blinds,  China 
cabinets  in  dining  room,  One  (1)  ice  box,  One  (1)  kitchen 
stove.  It  is  understood  that  neither  the  residence  nor  the 
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above  mentioned  personal  property  therein  will  be  sold  sepa- 
rately, but  only  together,  the  residence  property  for  $35,000,00 
and  an  additional  $5,000.00  for  personal  property  listed  above. 
Otherwise  no  sale*"  This  counter-offer  materially  altered  the 
terms  of  the  original  agreement  testified  to  by  plaintiff.  Upon 
the  trial  Cagney  denied  that  he  had  agreed  to  sell  his  home  to 
Wilker  for  $35>°00  in  accordance  with  the  provisions  of  the 
contract  drawn  by  plaintiff,  and  Exhibit  A  attached  thereto  as 
a  rider,  and  he  now  contends  that  his  offer  made  more  than  a 
month  after  the  original  contract  was  drawn  by  plaintiff,  was 
never  accepted  by  bilker,  and  therefore  plaintiff  is  not  entitled 
to  commission  because  he  did  not  procure  a  purchaser  who  was 
ready,  willing  and  able  to  buy  Cagney' s  home  upon  terms  agree- 
able to  the  seller* 

The  question  therefore  presented  is  whether  defendant 
agreed  to  sell  his  home  upon  the  terms  set  forth  in  the  origi- 
nal agreement  drawn  by  plaintiff,  and  Exhibit  A  attached  as  a 
rider  thereto.  ,<e  have  already  set  forth  the  salient  portions 
of  plaintiff's  testimony  bearing  upon  this  question.  Accord- 
ing to  both  plaintiff  and  ,/ilker,  Cagney  agreed  to  include, 
in  the  purchase  price  of  $35*000,  the  Venetian  blinds,  the 
ice  box  and  the  stove.  Plaintiff  testified  that  Wilker  then 
asked  defendant  what  he  was  going  to  do  "with  those  old  carpets 
and  drapes"  in  the  house,  and  that  defendant  replied:  "There 
isn't  a  good  piece  of  carpet  around  this  house  except  in  ©ur 
library  and  I  have  no  use  for  thea  and  I  will  fix  them  up  for 
you."  Plaintiff  continued:  ttMr.  Wilker  said,  'Well,  I  am 
willing  to  pay  for  them.*  I  said,  'Listen,  it  is  going  to  take 
some  time  between  the  contract  date  and  the  time  of  occupancy 
and  let's  say,  Mr.  Wilker,  you  don't  charge  Mr.  Cagney  any 
rent.'   He  said,  'That's  all  right.*  »*«  Bill  asked  him  if 
he  wanted  the  drapes  in  the  dining  room  and  Wilker  said,  'No. » 
They  talked  about  new  drapes  in  the  son's  bedroom  and  Mr,  Wilker 
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said  he  didn't  want  them." 

With  respect  to  the  discussion  of  the  purchase  price, 
Wilker  testified  that  he  asked  defendant  whether  he  would 
accept  less  than  $35,000,  and  that  defendant  said  "No.H 
Mr,  Wilker  continued:  "And  then  I  was  satisfied  with  that. 
When  he  didn't  want  to  accept  less  than  thirty-five,  why 
thirty-fire  was  all  right  with  me.  I  said,  'That's  all 
right, »  Then  I  said,  'Well,  what  about  the  coal?  I  won't 
shovel  coal  on  account  of  my  heart  and  neither  can  livs, 
Wilker.'  S©  he  said,  'We  have  got  a  janitor.  He  has  been 
here  for  18  years.'  And  so  I  said,  'Yes,  but  I  can't  always 
depend  on  janitors.  I  have  had  janitors  before,  I  would  like 
to  have  gas.'  Mr,  Cagney  said,  'Well,  we  will  try  and  get  gas 
for  you.  I  will  have  my  son  meet  you  tomorrow  morning  at  the 
Public  Service  and  see  what  we  can  do. '  In  the  morning  Mr. 
Cagney' s  son  called  and  said,  '  ;ell,  you  don't  have  to  come 
to  the  Public  Service.  I  will  send  a  man  over  there.1  A  man 
came  over  to  my  house.*1 

Testifying  in  his  own  behalf,  defendant  denied  that  he 
had  agreed  to  accept  $35,000  for  his  home,  but  on  cross- 
examination  the  following  questions  and  answers  indicate 
that  hii  testimony  is  not  at  variance  with  that  of  plain- 
tiff and  Wilker  with  respect  to  th#  purchase  price: 
"[Mr,  Cagney]:  Mr,  Wilker  was  at  my  home  and  I  had  a  con- 
versation with  hia  relative  t©  the  house,  Mr.  Stolle 
[attorney  for  plaintiff]:  And  you  heard  him  say  that  he  said, 
'Will  you  take  less  than  $35,000,  Mr,  Cagney?'  A.  He  didn't 
say  anything  of  the  kind.  Mr.  Stolle:  I  said,  you  heard  him 
testify,  did  you  not?  A,  I  said,  »I  will  not  take  less.* 
Mr.  Stolle:  You  heard  him  testify  to  that,  did  you  not?  A. 
I  did  not,  Mr,  Stolle:  Did  he  not  say  to  you  at  your  home, 
'Mr,  Cagney,  will  you  take  less  than  $35,000?'  A.  He  said, 
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'You  will  not  take  less?'  And  I  said,  'Ro.»  Mr.  ctolle: 
All  right.  And  then  he  said —   A.  I  said,  'I  might  con- 
sider $35,000, »w    Although  defendant  was  apparently  re- 
luctant to  admit  that  he  had  agreed  to  accept  $35,000,  his 
own  testimony  indicates  that  he  told  Wilker  that  he  would 
not  take  less  than  that  sum,  which  cannot  be  reasonably  con- 
strued to  mean  anything  other  than  that  he  would  accept 
$35,000. 

It  is  not  denied  that  defendant  listed  his  home  for  sale 
with  the  principal  real  estate  agencies  in  Lvanston  long  before 
the  events  herein  related,  and  that  he  was  anxious  to  sell  his 
home  for  the  reasons  indicated,  ^ith  some  of  the  agencies  he 
listed  it  at  $35,000  and  with  others  at  $40,000.  If  defendant 
did  not  agree  to  accept  $35*000  for  the  premises  it  is  diffi- 
cult to  understand  why  he  should  have  put  himself  and  his  son 
to  the  trouble  of  trying  to  procure  a  priority  for  the  installa- 
tion of  gas  heat,  which  was  one  of  the  conditions  upon  whieh 
'  ilker  was  willing  to  pay  the  stipulated  sum.  Cagney  was 
reluctant  to  admit  that  he  had  asked  his  son  to  assist  in  pro- 
curing a  priority  for  the  installation  of  gas  heat#  On  cross- 
examination  Br,  Stolle  interrogated  him  as  follows:  "Now  then, 
your  son  applied  to  the  Public  Service  Company,  did  he  not? 
A.  I  don't  know  what  he  did*  Q.  You  told  him  to,  did  you 
not?  A.  I  didn't  do  anything  of  the  kind.  I  said,  'Maybe 
my  son  might  be  able  to  help  you.  "•  But  defendant's  son 
corroborated  plaintiff's  evidence  by  testifying:  "My  father 
told  me  to  see  what  I  could  do  in  regard  to  getting  gas  heat. 
I  do  not  recall  that  I  ever  talked  to  Mr.  ;,  ilker  #H 

Defendant's  letter  of  June  2o  was  clearly  an  after thought. 
It  amounted  to  a  counter-offer  setting  forth  terms  which  had 
novor  been  mentioned  or  discussed  by  the  parties  prior  thereto. 
Although  defendant  was  anxious  to  sell  his  home,  the  obvious 
reason  for  his  refusal  to  carry  out  his  agreement  was  his  in- 
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ability  to  find  suitable  living  quarters.  He  evidently  tried 

to  find  an  apartment  at  the  ndgewater  Beach  Hotel  and  else- 

:  re,  without  avail,  and  was  not  villing  to  sell  his  home 
because,  as  he  stated,  "My  friends  said  I  would  be  a  fool 
to  sell  that  house  and  sit  on  somebody1 s  doorstep  or  in  a 
hotel  room."  It  was  not  the  purchase  price  that  caused  him 
to  change  his  mind,  but  the  difficulty  in  the  housing  sit- 
uation. 

The  record  discloses  that  plaintiff  worked  on  this  sale 
for  approximately  a  year,  and  that  his  firm  placed  some  25 
advertisements  in  local  papers.  The  trial  judge  who  heard 
the  witnesses  found  that  plaintiff  had  procured  a  purchaser 
Yv'ho  was  ready,  willing  and  able  to  buy  Cagney's  home  upon 
terms  and  conditions  agreed  to  by  Cagney,  and  after  a  eareful 
examination  of  the  record  we  are  convinced  that  this  finding 
is  abundantly  sustained.  The  law  presents  no  difficult  ques- 
tions. In  order  for  a  real  estate  broker  to  recover  commission, 
it  is  incumbent  on  him  to  show  that  he  produced  a  purchaser  who 
was  ready,  willing  and  able  to  perform  the  contract,  and  that 
it  was  in  accordance  with  trie  authority  given  and  the  terms 
prescribed.  Oliver  v.  3attler.  233  111*  536*  Plaintiff  proved 
his  case  by  the  required  preponderance  of  evidence,  and  there- 
fore we  think  the  finding  and  judgment  of  the  Municipal  Court 
of  Svanston  should  be  affirmed,  and  it  is  so  ordered. 

JUDGMEKT  AFFIRMED* 

Scanlan,  J.,  concur s„ 
Sullivan,  P.  J.,  took  no  part. 
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A.  NELSON, 


Appellee, 


ALLEN  BERRY  and 
CATHERINE  BERRY, 

Appellants, 
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APPEAL  FROM  MJNICIPA|*' 
COURT  OF  CHICAGO. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  in  forcible  detainer  to  re- 
cover possession  of  a  one-room  apartment  occupied  by  defend- 
ants. Trial  by  jury  resulted  in  a  verdict  and  judgment  for 
plaintiff  on  Harch  4,  1946.  On  request  of  defendants  the 
writ  of  restitution  was  stayed  for  15  days.  Subsequently, 
on  March  19,  the  court  denied  a  further  extension  of  time, 
but  directed  plaintiffs  attorney  not  to  execute  a  writ  of 
restitution  for  an  additional  15  days.  In  accordance  with 
the  direction  of  the  court,  the  writ  was  not  taken  out  until 
April  2.  Plaintiff  then  deposited  the  required  amount  of 
money  for  the  eviction  of  the  tenants  who  occupied  the  apart- 
ment in  question.  On  April  3*  after  the  writ  had  been  served, 
the  tenants  procured  a  physician's  certificate  stating  that 
one  Catherine  Gibson  who  resided  with  them  at  the  apartment, 
was  under  his  care,  confined  to  her  bed  in  defendants'  apart- 
ment and  could  not  leave  for  seven  days.  The  bailiff  refused 
to  evict  the  tenants  because  of  the  doctor's  certificate. 
Defendants  then  asked  for  additional  time,  which  request  was 
denied,  and  on  April  8  they  presented  a  motion  to  vacate  the 
judgment  and  a  petition  in  the  nature  of  a  writ  of  audita 
querela,  which  the  court  refused  to  permit  them  to  file. 
Defendants  appeal  from  that  order. 

The  salient  portions  of  the  petition  for  the  writ  are 
as  follows:  "Further  representing  unto  this  Honorable  Court 
that  the  Writ  of  Restitution  presently  outstanding  be  stayed 
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and  recalled,  your  petitioners  say  that  after  said  judgment  for 
possession  had  been  entered  in  this  cause  on  March  4,  194o,  the 
plaintiff  created  a  new  tenancy  agreement,  by  reason  of  the  fact 
that  the  plaintiff  accepted  a  certain  sum  of  moneys  as  the  rent 
for  the  premises  in  question  for  a  period  up  to  the  THIRD  day  of 
April  1946j  that  by  reason  thereof,  the  judgment  herein  and  exe- 
cution thereon  has  become  satisfied,  stayed  and  otherwise  dis- 
charged, WHEREFORE,  petitioners  pray  that  the  Judgment  herein 
be  vacated  and  set  aside  or  in  the  alternative  the  Court  satisfy 
of  record  the  judgment  entered  herein,  and  recall  or  quash  the 
Writ  of  Restitution  heretofore  issued  herein." 

Audita  querela  is  an  ancient  eommon-law  writ  issued  on  the 
application  of  a  judgment  or  execution  debtor,  designed  to  af- 
ford relief  from  the  consequences  of  a  judgment  or  an  execution 
on  the  ground  of  some  matter  of  defense  ©r  discharge  arising 
subsequent  to  the  rendition  of  the  judgment  or  the  issuance  of 
the  execution*  7  C*J«S„  Audita  Querela,  see,  1,  The  writ  has 
long  been  recognized  as  the  proper  remedy  to  avoid  an  execution 
which  has  been  sued  out  after  the  judgment  has  been  released, 
paid  or  satisfied  on  a  prior  execution,  or  where  any  other  matter 
has  occurred  which  operated  as  a  discharge  of  the  judgment,  Pyle 
v,  Crebs.  112  111,  App,  480,  7  C.J.S*  Audita  Querela,  sec,  2, 
Proceedings  on  the  writ  are  in  the  nature  of  a  new  suit,  and  the 
writ  can  be  awarded  only  on  motion  or  petition  setting  forth  the 
grounds  of  relief  with  such  certainty  as  would  be  good  on  de- 
murrer, ffewhart  v.  Wolfe.  102  ?a.  561,  6  C.J,  p.  356,  note  95, 
Schott  v,  IlcFarland,  1  Phila,  (Pa.)  53,  7  C.J. 5,  Audita  querela, 
sec,  8* 

Defendants  presented  the  writ  upon  the  theory  that  a  new 
tenancy  had  been  created  by  the  acceptance  of  rent  after  the 
entry  of  judgment  giving  possession  to  the  landlord,  and  their 
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counsel  say  that  the  failure  of  plaintiff  to  answer  the  peti- 
tion constituted  a  confession  that  the  allegations  therein 
contained  were  true.  However,  plaintiff  was  not  required  to 
answer  the  petition  because  the  court  refused  to  allow  defend- 
ants to  file  it,  and  we  think  properly  so.  The  allegations  of 
the  petition  were  clearly  insufficient  to  afford  the  relief 
sought.  Defendants  alleged  that  the  landlord  created  a  new 
I    tenancy  agreement.  The  terms  of  that  tenancy  were  not  set 
forth,  nor  was  there  any  suggestion  as  to  what  kind  of  tenaney 
it  was*  Moreover,  they  say  that  plaintiff  accepted  a  certain 
sum  pf  money,  without  designating  the  amount  or  the  person  or 
from  whom  the  money  was  accepted.  These  allegations  would  have 
been  subject  to  demurrer,  and  the  court  was  therefore  justified 
in  holding  that  the  petition  was  insufficient  and  refusing  to 
allow  the  same  to  be  filed,  after  more  than  30  days  had  expired 
since  the  entry  of  the  judgment  for  possession.  Plaintiff 
adopted  every  means  possible  to  evict  the  tenants  without  delay 
from  the  date  of  filing  the  suit  to  April  8,  and  was  prevented 
from  doing  so  by  a  stay  of  the  writ  on  two  different  occasions 
and  the  presentation  of  a  doctor's  certificate  which  plaintiff 
characterizes  as  fraudulent  and  collusive. 

There  is  no  merit  in  the  appeal,  and  therefore  the  order 
of  the  Municipal  Court  denying  defendants1  leave  to  file  their 

petition  is  affirmed, 

9RSSR  AFFIRMED* 

Sullivan,  P.  J.,  and  ocanlan,  J,,  concur* 
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43304 

THE-  CITY  OF  CHICAGO, 

v. 
RAY  SAYER, 

THE  CITY  OF  CHICAGC 

v. 

THEODORE  THOIISON, 


Appellee, 
Appellant. 
Appellee, 
Appellant, 
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APPEALS  FROM 

ICIPAL  COURT 
OF  CHICAGO, 


0 


THE  PEOPLE  OF  THE  STATE 
OF  ILLINOIS, 

Appellee, 
v. 
RAY  SAYERS, 

Appellant. 

THE  PEOPLE  OF  THE  STATE 
OF  ILLINOIS, 

Appellee, 
v. 
THEODORE  THOMPSON, 

Appellant. 

;.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 
The  order  from  which  this  appeal  is  taken  is  precisely 
the  same  as  the  one  entered  in  cause  ITo,  43803,  wherein 
our  opinion  has  this  day  been  filed.  The  same  facts  were 
presented  and  the  same  contentions  made  in  both  cases.  All 
that  we  said  in  our  opinion  in  case  No.  43803  applies  to 
this  appeal,  and  for  the  reasons  indicated  therein,  the 
judgment  or  order  of  the  Municipal  Court  in  this  cause 
should  be  affirmed,  and  it  is  so  ordered. 

ORDER  AFFIRMED, 


Sullivan,  P.  J".,  and  Scanlan,  J.,  concur, 
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THIS  CITY  OF  CHICAGO, 

Appellee, 
▼. 

RAY  SAYER, 

Appellant. 

THE  CITY  OF  CHICAGO, 

Appellee, 
v. 
THEODORE  TH0?*S01f, 

Appellant, 

THE  PEOPLE  OF  THE  STATS 
OF  ILLINOIS, 

Appellee, 
v. 
RAY  SAYERS, 

Appellant. 

THE  PEOPLF.  OF  THE  STATE 
OF  ILLINOIS, 

".ppellee, 
v. 
THEODORE  THOMPSON, 

Appellant, 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  0^  THE  COURT, 

The  order  from  which  this  appeal  is  taken  is  precisely 
the  same  as  the  one  entered  in  cau.se  Fo*  43803,  wherein 
our  opinion  has  this  day  been  filed.  The  same  facts  were 
presented  and  the  same  contentions  made  in  both  cases. 
All  that  we  said  in  our  opinion  in  case  No,  43803  applies 
to  this  appeal,  and  for  the  reasons  indicated  therein, 
the  Judgment  or  order  ©f  the  Municipal  Court  in  this  cause 
should  be  affirmed,  and  it  is  so  ordered, 

ORDER  AFFIRMED,, 


Sullivan,  P.  J.,  and  Scanlan,  J.,  concur. 
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THE  CITY  OF  CHICAGO, 
v. 

RAY  SAYER, 

THE  CITY  OF  CHIC, GO, 

v. 

THEODORE  THOMSON, 


Appellee, 

Appellant, 

Appellee, 

Appellant, 


THE  PEOPLE  OF  THE  STATE 
OF  ILMNOIS, 

Appellee, 
v. 

RAY  SAYERS, 

Appellant. 

THE  PEOPLE  OF  THE  STATE 
OF  ILLINOIS, 

/xpellee, 
v, 
THEODORE  THOMPSON, 

Appellant. 
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m*   JUSTICE  FRIEND  DELIVERED  THE  OPINIO!:  0?  THE  COURT. 


The  order  from  which  this  appeal  is  taken  is  precisely 
the  same  as  the  one  entered  in  cause  No,  43803,  ?Jherein 
oar  opinion  has  this  day  been  filed.  The  same  facta  were 
presented  and  the  same  contentions  made  in  both  cases, 
All  that  we  said  in  eur  opinion  in  case  No.  43303  applies 
to  this  appeal,  and  for  the  reasons  indicated  therein,  the 
judgment  or  order  of  the  Municipal  Court  in  this  cause 
should  be  affirmed,  and  it  is  so  ordered, 

ORDER  AFFIRMED. 
Sullivan,  P,  J.,  and  Seanlan,  J.,  concur. 
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B.  Et  MQLNER,  ) 

Appellant,      ) 


ROGER  T.  BEVAN  et  al., 

Appellees. 


)  APPEAL  FROM  CIRCUIT 

) 

)  COURT  OF  COOK  COUHTY, 
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MR.  JUSTICE  SCANLAH  DELIVERED  THE  Of IEIOK  OF  THE  COURT*  U 

B.  H.  Molner,  plaintiff,  appeals  from  two  orders  entered 
by  the  Circuit  court  of  Cook  county.  The  first,  entered 
September  10,  194 5,  is  as  follows: 

"On  motion  of  Court,  it  is  ordered  that  the  verdict  and 
judgment  heretofore  rendered  herein  on  B&y  23,  A.  D.  1945* 
for  the  sum  ©f  ^2913.40,  be  and  the  same  is  hereby  vacated 
and  set  aside. 

"Whereupon,  the  Court  finds  the  Issues  herein  in  favor 
of  the  defendants,  I.oger  T.  Sevan  and  .iarguerite  C.  Bevan. 

'•Therefore,  it  is  considered  by  the  Court  that  the 
plaintiff  take  nothing  by  his  said  suit  and  that  the  defend- 
ants go  hence  without  day,  and  that  said  defendants  do  have 
and  recover  of  and  from  the  plaintiff,  B.  H.  Molner  their 
costs  and  charges  in  this  behalf  expended  and  have  execution 
therefor." 

The  second  order  was  entered  November  1,  1945#  and  is 
as  follows: 

"This  cause  coming  on  to  be  heard  upon  motion  of  plain- 
tiff for  a  new  trial  in  this  cause,  said  motion  being  support- 
ed by  the  affidavit  of  Lfaurice  .eissiaan  [attorney  for  plain- 
tiff]; 

"And  the  Court  having  considered  said  motion  as  afore- 
said; 

"It  is  ordered  that  said  motion  for  new  trial  be  and 
the  same  is  hereby  denied. 


( 


t  - 


<.      ;   nisi  «. 


■  ; 


, 


_ 


, 


i  »t  bass 

1 

- 

-  •    '  ■  - 

■ 
ftttc  scf  I  .oiJcwa  5±jse   :  I" 

Si    94608    »dj 


-2- 

"It  is  further  ordered  that  the  bond  of  plaintiff  upon 
the  appeal  as  prayed  be  and  the  same  is  hereby  fixed  at  the 
sum  of  Two  Hundred  Dollars  ($368*00}*" 

It  is  unnecessary  for  us  to  consider  the  order  of 
November  1,  19^5#  as  plaintiff,  in  his  brief,  has  not  ques- 
tioned the  propriety  of  that  order.  The  sole  contention  ©f 
plaintiff  is  that  the  court  was  without  jurisdiction  to 


enter  the  order  of  September  10,  194-5,  because  on  that  date 
more  than  thirty  days  had  elapsed  from  the  time  of  the  rendi- 
tion of  the  judgment  of  Hay  23,  1945, 

Defendants  contend  that  the  jurisdictional  question 
raised  by  plaintiff  in  this  court  is  a  mere  afterthought  and 
is  based  upon  an  insufficient  and  imperfect  abstract  of  the 
record  and  misstatements  by  plaintiff1 s  counsel  as  to  the 
actual  state  of  the  record*  An  inspection  of  the  record 
satisfies  us  that  the  contention  of  defendants  is  clearly 
justified.  Indeed,  after  defendants  filed  in  this  court 
their  brief  and  an  additional  abstract,  plaintiff  failed  to 
file  a  reply  brief  and  his  counsel  did  not  appear  when  the 
case  was  called  for  oral  argument  in  this  court,  although 
oral  argument  had  been  requested  by  him.  The  record  shows 
/  that  the  judgment  order  of  'lay  23,  l'>^,  K&s  entered  ex  parte 

and  that  on  the  same  day  counsel  for  defendants  served  notice 

v 

on  counsel  for  plaintiff  that  he  would  appear  in  court  on  the 

morning  of  Hay  24,  1945,  and  ask  leave  to  file  a  motion  and 

petition  to  vacate  the  judgment  entered  against  defendants  on 

7   23,  I945,  and  that  on  this  last  date  the  motion  to  vacate 

was  filedj  that  the  motion  was  supported  by  a  petition  which 

set  forth,  in  substance,  that  at  the  time  the  case  was  called 

for  trial  on  May  23,  1945,  counsel  for  defendants  was  then 

subject  to  call  in  six  cases  pending  before  the  Industrial 

Commission  of  Illinois  and  two  cases  pending  in  the  Municipal 


i 

- 

I J 

-  .  .        ■ 


.  . 


I 

■ 

■ 

- 

ed\-  o*v  oi  a  ,  .      "    , 

." 
t   .  '  > '     :'  92 


-3- 

Court  of  Chicago,  that  ho  became  engaged  in  the  trial  of  one 
of  the  cases  in  the  Municipal  court  be: ore  Judge  Donoghue  and 
that  he  was  engaged  In  said  trial  for  the  entire  forenoon  of 
that  day;  that  by  reason  of  the  fact  that  so  many  cases  had  t© 
be  watched  the  secretary  of  plaintiff* s  attorney  missed  the 
call  of  the  instant  case  before  Judge  Klarkowski  and  that  case 
was  tried  ex  parte,  with  the  result  that  the  .judgment  of  LSay 
23,  1945,  was  entered  against  defendants.  The  record  further 
shows  that  the  following  order  was  entered  on  /.ugust  3*  1945* 
"Maurice  Weissaan,  attorney  for  plaintiff,  and  counsel  for 
defendants  being  present  in  open  court,  It  is  ordered  that  the 
above  entitled  cause  shall  stand  for  hearing  on  August  24, 
1945,  at  the  opening  of  court  in  the  forenoon,  without  further 
notice."  The  record  further  shows  that  on  august  24,  1945* 
there  was  a  herring  before  the  trial  court  upon  the  motion  of 
defendants  to  vacate  the  judgment  of  Hay  23,  1945,  at  tffhieh 
time  counsel  for  plaintiff  appeared  and  cross-examined  witnesses 
called  by  defendants  in  support  of  said  motion;  that  at  the 
close  of  the  hearing  the  court  notified  both  counsel  that  he 
would  advise  them  when  he  was  ready  to  decide  the  motion.  It 
further  appears  that  on  /.ugust  3,  194;?,  the  following  order 
\  was  entered  nunc  pro  tunc  as  of  June  29,  1945* 

"This  cause  coming  on  to  be  heard  on  motion  of  Roger  T# 
Eevan  and  Margaret  C.  Bevan,  two  of  the  defendants  herein,  to 
vacate  judgment  heretofore  entered  in  this  cause  on  May  23, 
194p,  and  the  Court  having  considered  said  motion  of  the 
defendants  as  aforesaid,  and  heard  arguments  of  counsel 
thereon* 

"It  Is  Ordered,  M judged  and  Decreed  that  said  defendants 
as  aforesaid,  be  and  they  are  hereby  given  leave  of  Court  to 
file  their  petition  to  vacate  and  set  aside  said  judgment  here- 
tofore  entered  on  Bay  23,  1945,  as  aforesaid,  and  said  defend- 
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ants  are  accordingly  given  leave  to  appear  and  defend  this 
cause. 

"It  Is  Further  Ordered,  Adjudged  and  Decreed  that  the 
Judgment  order  of  I!ay  23,  1945,  stand  as  security, 

MIt  Is  Further  Ordered,  Adjudged  and  Decreed  and  by 
agreement  of  the  parties  a  .jury  is  waived,  and  the  cause 
submitted  to  the  Court  for  decision. 

"It  Is  Further  Ordered,  Adjudged  and  Decreed  that  the 
cause  stand  for  hearing  on  the  merits  on  August  3,  194-5,  at 
the  hour  of  ten  o'clock  A,!".,  to  which  day  said  cause  shall 
stand  adjourned  without  further  notice, M 

The  record  further  shows  that  after  a  hearing  before  the 
court  the  order  of  September  10,  1945*  was  entered.  The  record 
further  shows  that  plaintiff,  on  September  20,  1945,  filed  a 
motion  for  a  new  trial f   which  was  verified  by  his  attorney,  in 
which  the  only  ground  alleged  in  support  of  the  motion  was  that 
the  judgment  of  September  10,  1945,  was  contrary  to  the  weight 
of  the  evidence  and  contrary  to  the  law.  By  the  nature  of  his 
motion  filed  on  September  20,  1945,  plaintiff  conceded,  in 
effect,  that  the  court  had  Jurisdiction  to  enter  the  order  of 
September  10,  1945, 

It  is  the  settled  law  that  the  filing  on  May  24,  1945,  of 
/  defendants*  motion  to  vacate  the  judgment  that  had  been  entered 
on  the  day  before  stayed  the  judgment  until  that  motion  was 
disposed  of,  (See  Lenhart  v.  Miller ,  375  111.  346,  351* )  The 
record  fails  to  show  that  plaintiff,  in  the  trial  court,  raised 
any  question  as  to  a  lack  of  jurisdiction  in  the  trial  court  to 
set  aside  the  judgment  order  of  llay  23,  1945.  Indeed,  it 
affirmatively  appears  from  the  order  entered  August  3,  1945, 


/ 
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nunc  pro  tone  as  of  June  29,  1945,  that  the  parties  agreed  to 
waive  a  jury  and  submit  the  cause  to  the  court  for  a  decision 
"on  the  merits,"  .hen  the  trial  court  decided  the  matter  ad- 
versely to  plaintiff  he  filed  a  motion  for  a  new  trial  upon 
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the  sole  ground  that  the  finding  of  the  court  was  contrary  to 
the  weight  of  the  evidence  and  the  law,  A  party  cannot  try 
a  cause  upon  one  theory  in  the  trial  court  and  upon  a  different 
theory  in  this  court,  as  stated  in  Groves  v.  Illinois  Pub.  & 
Printing  Co.,  327  111.  App,  544,  546,  547: 

"Again,  if  counsel  for  defendant  wished  to  question  the 
jurisdiction  of  the  court  in  setting  aside  the  order  of  dis- 
missal and  reinstating  the  cause  in  1940,  as  stated  by  this 
court  in  Willis  v.  Doratisf  263  111,  App»  97:  »they  should 
either  not  have  appeared  at  all  or  limited  their  appearance 
to  an  objection  to  the  jurisdiction  of  the  court.  They  did 
not  do  so  but  participated  in  the  trial,  thus  waiving  the 
question  of  jurisdiction.  Zandstra  v.  2andstray  226  111,  App, 
293*  and  cases  there  cited.' * 

This  appeal  is  so  devoid  of  merit  that  it  has  been 
abandoned,  apparently,  by  plaintiff. 

The  judgment  order  of  the  Circuit  court  of  Cook  county 

of  September  10,  1945,  and  the  judgment  order  of  that  court 

of  November  1,  1945,  are  affirmed, 

JUDGMENT  ORDERS  OF  SEPTEMBER 
10,  1945,  A1TD  0?  NOVEMBER  1, 
1945,  AFFIRMED* 

Sullivan,  P.  J.,  and  Friend,  J#,  concur* 
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AJ*NOLD  S.  KIRK:: BY,  ) 
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V.                   )  APPEAL  FROM 

)  CIRCUIT  COURT, 

AVENUE  HOTEL  CORPORATION,       )  COOK  COUNTY. 

Appellant.    ) 
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MR.  JUSTICE  FEINBERG-  DELI VE  ED  THE  OPINION  OP  THE  COU   , 

Plaintiff  sued  defendant  upon  a  contract*  A  trial  with- 
out a  Jury  resulted  in  a  finding  and  Judgment  for  plaintiff 
in  the  sum  of  $42,465.67,  and  defendant  appeals. 

The  facts  out  of  which  this  controversy  arose  are  sub- 
stantially as  follows.   In  August,  1943,  S.  A.  Healy  was 
interested  in  the  purchase  of  the  Stevens  Hotel  in  Chicago, 
referred  to  as  one  of  the  largest  hotels  in  the  United  States, 
then  owned  by  the  United  States  Government  and  under  the 
control  of  the  U.  S.  Army.  The  property  was  offered  for  sale, 
and  bids  were  solicited.   S.  A.  Healy  was  without  any  hotel 
experience  and  deeired  an  experienced  hotel  man  in  the  event 
he  succeeded  in  purchasing  this  hotel.  He  was  also  Interested 
In  concealing  his  own  identity  with  the  contemplated  bid  or 
purchase  from  the  Government.  He  eo  suited  his  lawyer,  Daniel 
M«  Healy,  (not  related  to  him)  about  the  matter,  who  in  turn 
recommended  plaintiff  as  a  leading  hotel  man  of  national  reputa- 
tion among  hotel  operators*  Plaintiff  apparently  answered  all 
the  needs  of  H>aly,  who  authorized  his  attorney  to  negotiate 
with  plaintiff.  Attorney  Healy  had  acted  for  plaintiff  in  other 
legal  matters  and  was  also  acting  for  plaintiff  in  this  matter* 
Plaintiff  had  no  other  lawyer  during  these  negotiations. 

A  corporation  to  take  over  the  property  was  contemplated. 


lev. 

,  m  able!   baa 

■  '    - 

- 
Li 

A 


2. 

with  a  capitalization  0f  ';300,000,  85^  of  which  S*  A.  Healy  was 
to  furnish  and  plaintiff  15#.  Plaintiff  was  to  act  as  manager 
of  the  hotel* 

The  contract  between  the  parties  was  prepared  by  Daniel 
Healy,  and  the  three  met  on  the  morning  of  September  4,  194e, 
in  plaintiff's  office.  The  bide  to  the  Government  were  due  that 
afternoon  at  2  o'clock.  The  parties  agreed  that  rt"5,2fl,000  was 
to  be  the  bid  for  the  property,  which  amount  was  inserted  in 
the  contract  referred  to*  The  raatfcer  of  signing  the  contract 
was  discussed,  and  8*  A.  Healy  suggested  that  he  would  sign  it 
with  the  understanding  that  the  contract  and  duplicate  be  left 
with  Daniel  Healy,  not  to  be  delivered  until  after  he  (S»A. Healy) 
had  a  chance  to  study  it,  and  if  it  did  not  contain  satisfactory 
provisions,  that  it  be  marked  void.  Both  parties  signed  it,  ana 
the  same  was  delivered  to  attorney  Healy. 

The  bid  uu  made  and  accepted  with  the  down  payment 
required  by  the  Government.  A  few  days  after  the  bid  was  made, 
the  parties  met  again,  and  after  objections  voiced  by  3*  km   Healy 
to  the  contract,  it  is  admitted,  the  signatures  tonthe  contract 
were  torn  off  and  the  contract  abandoned.  A  new  contract  was 
to  be  drawn  by  attorney  Healy,  but  it  was  never  done,  and  the 
parties  continued  their  dealings  without  a  written  contract. 
The  bid  to  the  Government  was  made  in  plaintiff's  name,  and 
plaintiff  furnished  his  personal  check  for  S125,000,  of  which 
amount  3*  A.  Healy  contributed  85^  and  plaintiff  15#. 

Pursuant  to  the  terras  of  the  bid  and  the  of^er  by  the 
Government,  possession  of  the  premises  was  delivered  to  the 
plaintiff  on  September  9,  1943.  The  defendant  corporation  was 
formed  in  the  Interim,  with  an  authorized  capital  stockbof 
$300,000»  It  appears  without  contradiction  that  between  the 
lime  of  the  acceptance  of  the  bid  by  the  Government  and  the 
date  of  the  contract  sued  upon,  October  1,  1943,  plaintiff 
had  rendered  considerable  service,  pledged  his  own  credit 
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and  advanced  his  own  money  toward  the  completion  of  plans 

to  open  the  hotel  to  the  public  by  November  1,  194;:«  A  deed 

to  the  property  dated  September  22,  1943  was  issued  In  plaintiff's 

name,  the  Government  refusing  to  issue  the  deed  to  anyone  except 

the  bidder. 

Disputes  between  5*  A.  Healy  and  plaintiff  arose  with 
respect  to  plaintiff's  services.  When  attorney  Healy,  during 
these  disputes,  advised  plaintiff  that  8*  A*  Healy  was  dissatisfiec 
with  plaintiff's  services,  plaintiff  hired  attorney  Bluford  to 
represent  him  in  place  of  attorney  Healy*  These  disputes  became 
more  intense,  and  many  meetings  were  held  between  the  principals 
and  the  two  attorneys,  whieh  finally  ended  in  the  signing  of 
four  settlement  agreements,  each  agreement  referring  to  a 
separate  subject  matter,  but  all  a  part  of  the  one  transaction 
and  signed  and  delivered  at  the  same  time  They  were  all  dated 
October  1,  1943,  and  were  intended  to  fully  settle  the  disputes 
between  the  parties  and  their  respective  rights  and  interests  in 
the  defendant  company  and  hotel  property.  These  contracts  t&V 
convenience  will  be  referred  to  as  the  "A",  HB%  "0",  and  !,D" 
contracts.   "A"  oontained  the  recital  that  plaintiff,  in  making 
the  bid  for  the  property  and  acquiring  title,  did  so  for  defen- 
dant, and  he  agreed  therein  to  convey  the  title  to  defendant 
and  otherwise  comply  with  all  reasonable  and  proper  requests 
of  its  directors  in  respect  thereto*   "BH  provided  for  the  sale 
of  plaintiff's  stock  interest  in  defendant  to  3*  A*  Healy  Company 
and  the  payment  to  plaintiff  of  $45,000,  the  amount  which  plain- 
tiff originally  paid  for  the  stock*   "K"  recited  the  srrvloes 
rendered  by  plaintiff  t©  and  on  behalf  of  defendant  and  provided 
for  the  payment  of  "100,000  by  defendant  to  plaintiff  in  5  equal 
annual  installments,  the  first  installment  payable  October  1, 
1944,  the  total  to  be  in  full  payment  for  all  such  services. 
"DH  was  a  management  contract,  in  whlcn  plaintiff  agreed  with 
defendant  to  be  general  manager  of  the  hotel  for  one  year  without 
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compensation  and.  to  give  his  best  efforts*  When  these  contracts 
were  presented  for  signature  at  a  meeting  of  the  parties  and  the 
two  attorneys,  it  is  claimed  hy  defendant,  that  the  statement 
was  then  made  by  S»  A«  Healy  that  under  all  the  circumstances, 
the  demand  by  plaintiff  of  £100,000  in  settlement  of  plaintiff's 
interest,  and  the  refusal  of  plaintiff  to  convey  title  to  the 
defendant  company  until  the  matter  was  settled,  was  tantamount 
to  holding  a  gun  to  his  head,  and  he  felt  compelled  therefore  to 
sign  the  contracts  in  qviegtlon;  that  without  the  title  in  the 
name  of  defendant,  it  nyould  interfere  with  the  defendant  borrowing 
the  nececsary  capital  from  the  bank  with  which  to  make  the  final 
payment  to  the  Govern aentm  due  January  11,  1944*  Plaintiff  and 
attorney  Bluford  den*  that  such  statement  was  made  before  the 
signing  of  these  «©nt;racts.  On  the  contrary,  they  trustified  that 
after  the  contracts  f/ere  signed  plaintiff  and  3.  A,  Healy  appeared 
to  be  on  very  friendly  terms*  S.  A*  Healy  invited  those  present 
to  be  his  quests  for  lunch,  and  the  feeling  was  most  cordial 
betwwe^n  the  parties  during  the  more  than  an  hour  spent  at  lunch* 
Both  plaintiff  and  attorney  Bluford  testified,  that  plaintiff  and 
S»  A*  Healy  shook  hands  and  agreed  to  bury  the  hatchet,  and  both 
folt  they  would  be  able  to  get  along  v?-ry  well  together* 

These  contracts  on  behalf  of  defendant  were  approved  by 
the  board  of  directors  of  defendant.  Plaintiff  was  elected  presi- 
dent and  director  of  defendant  company  and  continued  to  act  in 
those  capacities,  as  sell  as  manager  of  the  hotel,  until  about 
December  10  or  11,  1943,  when  S»  A*  Healy  notified  him  that  he 
wanted  him  to  resign  as  president  and  director,  that  he  (Healy) 
would  assume  these  positions,  and  would  have  no  further  use  for 
plaintiff's  services.  Plaintiff  insisted  on  a  written  notice  of 
termination  of  his  services,  so  that  it  could  not  thereafter  be 
claimed  he  breached  his  contract  for  services  as  manager. Both 
Attorneys  drafted  a  contract  dated  January  10,  1944,  terminating 
contract  "D",  already  referred  to.  This  contract  provided  id 
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Article  3,  inter  alia,  that  the  hotel  company  thereby  approved, 
ratified  and  confirmed  all  acts  and  deeds  of  every  kind  and 
character  done  and  performed  by  Kirkeby  in  any  and  every 
capacity  in  connection  with  or  for  and  on  behalf  of  the  Stevens 
Hotel  or  the  hotel  company,  which  had  been  rightfully  done  or 
which  had  been  reported  to  or  done  with  the  knowledge  of  anyone 
of  several  people,  (naming  them)  3*  A*  Healy  among  them;  the 
hotel  company  agreed  t©  indemnify  Kirkeby  and  save  him  harmless 
of j  from  and  against  any  and  all  liabilities  or  claims  that  may 
be  asserted  against  him  by  reason  of  any  of  the  acts  or  deeds 
so  done  or  performed  by  him*  In  this  agreement,  plaintiff 
resigned  as  general  manager,  as  director  and  as  president, 
effective  as  of  the  date  of  the  agreement,  and  in  Article  6  it 
was  provided  that  the  "A",  *BH  and  HG"  agreements,  and  each  of 
them,  in  all  respects  remained  in  full  force  and  effect  and  vere 
not  in  any  wise  annulled,  cancelled,  terminated,  modified, 
amended  or  otherwise  affesrted  in  any  respect  by  this  agreement 
ofc  by  anything  that  might  be  done  under  or  pursuant  thereto. 

At  the  time  of  the  signing  of  the  contract,  January  10, 
1944,  a  check  for  £4,951j0Q0,  the  balance  of  the  purchase  price, 
was  turned  over  to  the  Government*  The  amount  represented  by 
this  check  was  obtained  by  a  loan  from  one  of  the  banks  on  the 
note  of  the  S*  A*  Healy  Company,  a  company  owned  and  controlled 
by  8*  A*  Healy*  Plaintiff  at  the  same  time  delivered  a  quitclaim 
deed  for  the  hotel  property,  signed  by  himself  and  wife,  to 
defendant*  It  was  after  this  deed  was  delivered  that  defendant 
executed  a  mortgage  on  the  hotel  property  in  favor  of  the  bank 
to  secure  the  loan*  5*  A*  Healy  t  stifled  that  from  the  time 
of  the  bid  down  to  the  date  of  the  loan  by  the  bank,  he  and  his 
company  had  enough  money  and  credit  to  close  the  deal  with  the 
Government*   It  is  undisputed  that  between  October  1,  1943,  when 
the  MA%  "B",  "0"  and  "D"  contracts  were  signed,  and  October  1, 
1944,  when  the  first  installment  under  the  "C"  contract  fell  due, 


•a 

Br  &   to   ll.ty<©d'  i   101   TO   rifriw  flower  tfiOfiqjS© 

to  .n©»d  I  ,  ©rid" 

■  hi' 
-  (mtuiJ  ^rIkoh)    «    '  •■-.->  to 

siii  ©v  ijb  ^tfaafTiJi  t*-k  wg*  v. 

t  ■ 

<fi    f>©3T93B*    ©tf 
,  •     fll  TO    ©Sftfe    «fr© 

,#1  ©Tlfi   a«  ytsfcjor  •;«  &©nsl©©t 

,     '  ©rffr    tr         -  .....,.- 

,  *A"  xcr  BMW 

Hat  -rtiAa©T  »  , 

,  ,  ,  ,  ■  '  :i  nl   tots 

%*1t»  »iitnriBtif( 

ttuit  izr-td'J  '  tt© 

t0J  lo  |/  &  ?o  eari,"  J  A 

■".©lACf  i  <  i 

•  ne  *Ana<i  ©dJ  to  ©«o  sot^  *  %<$  Hai 

bol  &©o*c  ^  tt!jB©H  «£  *B   ©xf?  to   • 

»&£$   ©oas   ssW  **  '*'  13     «%I©©8   »,:'    « 

.  ,  i   B©©B 

b  8*tf  As  ta  ©«r 

-  nl  ^T'-qoTc,   Is  ff.ri  ©if*  co  ©aaJlJ'J 

r©©n  #a  v 

a/rf  Bits  b 

if»©B$la  e*M  vr3«©o   MC*   b  ,  , 


6. 

neither  defendant  nor  anyone  on  its  behalf  gave  any  notice 
to  plaintiff  of  rescission  of  the  contract  sued  upon,  nor  did 
any  act  to  evidence  its  Intention  to  rescind  the  contract* 
On  October  6,  1?44.  plaintiff  received  a  letter  from  defendant 
to  the  effewt  that  the  contract  of  October  1,  1943,  ("C"), 
was  obtained  by  plaintiff  by  duress  or  business  compulsion, 
was  without  consideration,  and  all  liablity  thereunder  was  dis- 
claimed. It  appears  that  in  January,  1945,  defendant  sold  the 
hotel  for  |7,500,000#  The  total  investment,  including  the 
mortgage  to  the  bank,  was  #7,000,000. 

Defendant  seeks  to  avoid  liability  under  the  contract 
because  of  claimed  duress  or  business  compulsion*  In  our  opinion 
the  facts  relied  upon  do  not  constitute  duress  or  business  com- 
pulsion. Plaintiff  never  pretended  that  he  bid  for  this  pro- 
perty or  acquired  the  deed  for  himself,  but  throughout  the 
transaction  admitted  holding  title  for  defendant.  It  will  be 
remembered  that  9*  A*  Healy  did  not  require  the  title  to  the 
property  in  order  to  arrange  for  the  financing  of  the  final 
payment  to  the  Government*  The  fact  is  that  S#  A.  He«JLy  procured 
the  necessary  funds  to  pay  the  balance  of  the  purchase  price  by 
a  loan  from  the  bank  without  the  title*  The  transaction  with  the 

Government  was  completed  before  plaintiff  conveyed  title  by 

deed 
quitclaim/to  defendant.  There  was  no  danger  apparent  to  anyone 

of  defendant  losing  title  to  the  property.  The  recital  in 
contract  "A",  that  plaintiff,  in  making  the  bid  for  the  pro- 
perty and  acquiring  title,  did  so  for  defendant,  was  in  keeping 
with  every  statement,  declaration  and  act  on  the  part  of  plain- 
tiff throughout  the  whole  transaction.  After  plaintiff  acquired 
the  deed  from  the  Government,  certainly  if  he  refused  to  convey 
title  to  the  property  until  contracts  HAH,  "B",  "G"  and  "D"  were 
executed,  a  court  of  equity  was  open  to  defendant  to  compel 
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plaintiff  to  make  the  conveyance*  Under  such  circumstances, 
there  was  no  duress  of  property  or  business  compulsion  at 
the  time  of  the  signing  of  the  agreement  sued  upon. 

The  case  chiefly  relied  upon  by  defendant,  Illinois 
Merchants  Trust  Co.  v»  Harvey.  335  111,  284,  is  against  defen- 
dant's position  rather  titan  sustaining  it.  In  that  case  the 
claim  was,  that  payment  was  made  because  of  a  threatened  for- 
feiture of  a  valuable  lease,  constituted  duress  or  business 
compulsion,  and  lessee  sought  to  recover  back  the  money  paid* 
It  was  there  said  (p.  292,  296) : 

"If  he  may  avoid  the  payment  of  such  demand  by 
resorting  to  a  remedy  in  equit  but  does  not 
availmhimself  of  such  remedy  the  payment  is  not 
compulsory  even  though  pressure  for  payment  is 
re-enforced  by  a  threat  to  commit  injury*  *  *  * 
We  are  of  the  opinion  that  tVe  forfeiture 
threatened  against  defendants  in  error  was 
cognizable  in  equity,  and  that,  the  demand  being 
invalid  and  the  result  of  a  forfeiture:  being  of 
serious  consequence  to  defendants  in  error,  equity 
would  have  relieved  against  the  same.  Defendants 
in  error  had  sixty  days  in  which  to  ar>->ly  for  such 
relief*  There  was  adequate  time  to  secure  the  aid 
of  equity  and  that  court  was  open  to  them.  It 
follows  that  the  payment  by  them  was  voluntary  and 
not  made  under  compulsion  or  duress." 

In  the  instant  case,  instead  of  payment  being  involved, 
it  is  the  contract  sued  upon  they  claim  was  obtained  by  duress 
or  compulsion.  The  principle  above  stated  applies  in  either 
case.  The  duress  or  compulsion  complained  of  occurred,  If  at 
all,  before  October  1,  1943,  the  date  of  the  contract.  When 
defendant  entered  into  the  contract  of  January  10,  1944,  in 
which  it  is  specifically  recited  that  all  of  the  contracts, 
"A",  "BH,  "C",  were  ratified  and  confirmed  by  defendant,  and 
ratified  and  confirmed  all  of  the  ao^s  performed  by  plaintiff  in 
every  capacity  on  behalf  of  defendant,  and  specifically  indemni- 
fied him  against  any  claim  by  reason  of  anything  he  had  done  on 
behalf  of  defendant,  It  was  such  a  ratification  of  all  that 
preceded  It  as  to  preclude  the  defendant  from  now  raising  the 
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defense  of  duress  or  compulsion* 

In  Prontslnskl  v»  Baker.  364  111.  451,  a  bill  was  filed 
to  set  aside  a  deed  and  bill  of  sale  because  of  duress  and 
compulsion*   It  was  there  claimed  that  the  contract  for  the 
sale  of  the  property  was  procured  by  threat  of  putting  the 
vendors  in  Jail.  Subsequent  to  the  date  of  the  contract  and 
the  alleged  threat  and  duress,  an  abstract  of  title  was  furnished 
to  the  lawyer  for  the  vendee  and  the  deed  passed  and  the  purchase 
money  paid*  It  was  there  said  (p»  45c): 

"Even  assuming  that  appellants,  because  of  threats, 
were  induced/to  sign  the  contracts  on  June  11  and 
/  14,  it  is  clear  from  their  testimony  that  they  not 
/  only  were  not  influenced  by  coercion  or  duress  on 
July  2,  when  they  made  the  deed  and  bill  of  sale 
and  accepted  the  purchase  price,  but  that  they  did 
so  after  seeking  and  accepting  advice  from  their 
own  attorney.  This>  even  granting  they  had  made  a 
ca?e  of  coercion  as  to  the  signing  of  contracts, 
constitutes  a  ratification  of  their  former  acts*" 


It  will  be  remembered  also,  that  following  the  signing 
of  the  contract  sued  upon,  plaintiff  continued  to  render  his 
services  to  defendant  until  January  10,  1944,  as  manager, 
director  and  president  of  defendant  co  pany,  on  which  latter 
date  he  resigned*  This,  too,  must  constitute  a  ratification 
of  the  alleged  duress  and  compulsion  existing  on  October  1,  1943. 

The  first  payment  under  the  contract  sued  uron  was 
due  October  1,  1944.  On  October  5,  following,  defendant  delivered 
a  letter  to  plaintiff  for  the  first  time  in  any  way  indicating 
a  desire  to  rescind  the  contract  sued  upon  and  giving  notice 
of  its  intention  to  disclaim  liability  thereunder,  "because 
the  contract  was  obtained  by  duress  or  business  compulsion  and 
without  consideration*"  This  was  clearly  a  notice  of  the 
rescission  of  the  contract  given  a  year  after  the  contract  sued 
upon  was  signed*  This  was  an  inexcusable  delay  in  rescinding 
the  contract  in  question*  One  should  rescind  at  the  earliest 
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time  possible  after  he  Is  cognisant  of  the  facts  which 

entitle  him  to  rescind, 

in  Rlchter  v»  3ohuett.  314  111,  127,  the  court  quoted 
with  approval  a  statement  In  Pomeroy's  Equity  Jurisprudence, 
§897: 

"The  nerson  who  k*8  keen  Jn4.?^?d  is  r*eauired,  as 
soonbas  he  learns  the  truth,  with  all  reasonable 
diligence  to  disaffirm  the  contract  or  abandon 
the  transaction  and  give  the  other  party  an 
opportunity  of  rescinding  it  and  of"  re  storing  both 
of  them  to  their  original  position.  He  is  not 
allowed  to  go  on  and  derive  all  possible  benefits 
from  the  transaction  and  then  claim  to  be  relieved 
from  his  own  obligation  by  a  rescission  for  a 
refusal  to  perform  on  his  own  part." 

Counsel  for  defendant  in  their  brief,  in  their  effort 
t©  distinguish  Rlchter  v*  Sohuett,  say:   "In  the  case  at  bar 
there  was  nothing  to  give  back  to  plaintiff.  He  had  been  repaid 
his  whole  Investment. H  As  already  pointed  out,  contracts 
"A",  "B",  H*   and  "D"  were  signed  and  executed  at  the  same  time 
and  all  dated  October  1,  1943*  The  consideration  for  each  of 
the  contracts,  in  addition  to  the  specified  consideration,  was 
the  signing  of  each  of  them.  It  was  one  and  the  same  transaction 
and  could  have  well  been  included  in  one  agreement.  The  parties 
chose  to  make  four  agreements  of  it*  It  is  clear  that  neither 
one  of  the  four  agreements  would  have  been  signed  unless  they 
had  all  been  signed*  Each  was  an  Integral  part  of  the  considera- 
tion of  the  other*  If  there  was  to  be  any  rescission  it  would 
necessarily  have  to  be  of  all  four  contracts*  In  view  of  that, 
it  can  hardly  be  said  there  was  nothing  to  return  und^r  the 
equitable  requirement  for  rescinding  a  contract*  The  services 
rendered  by  plaintiff  to  defendant,  n;  one  claims  were  paid  for. 
They  accepted  his  services  and  retained  them.  They  accepted  his 
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credit,  which  he  pledged.  They  ratified  all  of  this  by  the 

contract  of  January  10,  1944, 

The  right  to  rescind,  if  it  exist,  carries  with  it  an 
obligation  to  tender  back  whatever  was  obtained  under  the 
oontracts,  and  place  the  parties  in  status  quo,  Within  60 
days  after  the  notice  of  rescission,  the  property  was  soldn 
at  a  profit  of  upwards  of  $500,000,   It  established  a  greater 
value  for  the  stock  shich  plaintiff  originally  held  in  defen- 
dant company*  If  they  had  tendered  back  his  stock  to  nim,  he 
would  have  been  able  to  get  the  benefit  of  tne  enhanced  value 
of  his  stock* 

As  was  said  in  Jackson  v«  Anderson.  355  Hi,  550  at  p, 
555: 

"It  is  an  elementary  and  long  established  rule 
that  if  a  party  accepts  the  provisions  of  a 
contract  which  are  of  advantage  to  him  he  will 
be  bound  by  the  provisions  which  purport  to  be 
obligatory  on  him,  and  that  if  there  is  any 
right  of  resdlssion  of  that  contract  it  must  be 
exercised  as  to  all  of  it*  The  contract  must 
stand  or  fall  as  a  whole,  and  no  one  may  retain 
the  consideration,  or  a  part  of  it,  and  refuse 
te  be  bound  by  the  contract  or  a  part  of  it«H 

The  defendant  has  failed  to  sustain  the  claim  of  duress 
or  compulsion*  The  judgment  of  the  Circuit  Court  is  fully 
supported  by  the  facts  and  is  accordingly  affirmed, 

AFFIRMED* 

O'Connor,  P»  J*,  and  Miemeyer,  J.,  concur* 
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JAMES  A.  EVAR,  ) 

Appellant,     ) 

v.                    )  APPEAL  FROM 

)  CIRCUIT  COURT, 

DONNA  S.  EVAR,                 )  COOK  COUNTY. 
Appellee .      ) 

]    ^ c     r  a  oU)&i 

O  O  U  i«rl» 

MR.  JU3TIC  •■  FEINBERG  DELIVERED  THF:  OPINIO   OF     COURT. 

Plaintiff  appeals  from  t  e  orde-  of  the  Circuit  Court, 
modifying  a  decree  for  divorce  entered  on  November  29,  1935,  In 
favor  of  the  wife,  cross-plaintiff  In  the  suit. 

On  June  13,  1944,  plaintiff,  the  husband,  filed  a 
petition  under  the  statute  to  modify  the  decree,  which 
originally  fixed  the  alimony  an-  support  of  the  wife,  cross- 
plalntlff,  and  of  two  minor  children  at  i;lOO  er  month,  alleging 
that  a  change  in  circumstances  had  occurred,  in  that  the  wife 
was  employed  by  the  government  in  the  post  office  department 
and  wa?  earning  a  weekly  wage  of  ;342;  that  one  of  the  mLmr 
children  had  reached  her  majority,  and  the  other  minor  child 
was  not  living  at  home  but  in  the  Mary  Bartelme  Club;  that 
since  the  decree  plaintiff  had  remarried  and  has  three  children 
by  his  second  marriage,  one  ?  years  of  age,  another  4  years 
and  the  third  19  months;  that  he  hag  a  mother  74  years  of  age, 
totally  dependent  unon  him  for  support. 

Defendant  filed  an  answer  to  that  petition,  ad  1  "ting 
that  she  was  employed;  that  0n#  of  the  minor  children  had 
reached  her  majority;  that  plaintiff  pays  to  the  Mary  Bartelme, 
Club  for  the  accommodation  of  the  minor  child  the  sum  of  '25 
per  month  and  pays  for  the  support  of  trie  other  daughter  the 
sum  of  £25  per  month;  but  denying  that  the  circumstances  have 
changed  tonsuch  an  extent  that  the  plaintiff  was  entitled  to 
the  relief  sought. 
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Upon  the  hearing  of  the  petition  and  answer,  he 
court  entered  an  order  suspending  further  payments  for  the 
support  of  defendant  until  the  further  or  er  of  the  court; 
suspending  all  further  support  for  the  aug Iter,  Clara,   ho 
had  attained  her  majority;  directing  him  to  pay  25  a  month  for 
the  support  of  the  minor  child  until  she  reaches  her  majority 
or  until  the  further  order  of  the  court;  requiring  him  to  pay 
the  solicitor's  fees  and  special  co  missioner' s  fees,  and  in 
all  other  respects  confirming  the  original  decree  of  November 
29,  1935. 

On  May  25,  1946,  cross-plaintiff  filed  a  petition,  praying 
for  an  order  for  allowance  f  alimony;  alleging  that  since  the 
order  of  September  15,  1944,  she  lost  her  position  witn  the 
post  office  department,  is  without  funds,  in  need  of  support 
and  maintenance  and  in  need  of  dental  attention;  that  because 
of  the  change  in  circumstances,  she  be  given  an  allowance  for 
her  sun port  wad  maintenance. 

Plaintiff  filed  an  answer  to  this  petition,  alleging  that 
no  change  of  circumstances  occurred  since  the  order  of  September 
15,  1944,  and  that  defendant  is  an  able-bodied  person  and  can 
ob  ain  gainful  employment  for  her  support  and  maintenance. 

A  hearing  was  had  upon  the  petition  and  answer,  and  evi- 
dence was  introduced  by  both  sieves.   It  appears  from  the  evi- 
dence that  plaintiff  earns  5200  a  year. 

Where  a  decree  of  divorce  is  entered  in  favor  of  the 
wife,  the  husband  may  be  compelled  to  pay  for  her  separate 
maintenance  according  to  the  standard  and  custom  to  ■  iich  he 
accustomed  her  before  their  separation,  if  within  his  financial 
ability.  As  early  as  Stlllman  v.  Stillman.  99  111.  196  at 
p»201,  and  as  late  as  Herrick  v.  Herrick,  319  111.  146,  this  has 
been  the  r<ile»   If,  after  decree,  the  circumstances  of  the 
parties  have  changed,  the  court  may  alter  the  provisions  for 
alimony.  Herrlck  v.  Her  lck.  There  is  no  authority  cited  by 
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plaintiff,  which  holds  that  she  Is  obliged  to  seek  employment, 
If  able  to  <ork,  to  relieve  him  of  the  obligation  of  suoport 
when  he  has  the  ability  to  support  her*  Even  ass 'Stance  she 
obtains  from  other  sources  does  not  relieve  him  of  this 
obligation*   Shaffner  v.  Shaffner.  212  111*  492  at  p. 497. 

'Then  the  order  of  September  16,  1944.,  suspending  payments 
to  the  defendant  for  her  support  and  maintenance,  was  entered, 
a  proper  showing  was  then  made  of  a  change  in  circumstances, 
which  warranted  the  modification  of  the  decree*   /hen  the  order 
appealed  from  was  entered,  again  a  change  in  circumstances  was 
proven,  which  again  Justified  modifying  the  decree. 

The  court  heard  the  evidence  and  found  that  the  change 
in  circumstances  Justified  the  order  for  the  allowance  of  "30 
a  month  to  her  for  her  support  and  maintenance.   e  cannot  say 
that  the  finding  of  the  chancellor  was  a|piinst  the  manifest  weight 
■of  the  evidence*  The  order  of  the  Circuit  8ourt  is  affirmed* 

AFFIRMED, 

O'Connor,  P*  J*,  and  Niemeyer,  J.,  concur. 
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CONTINENTAL   ILLINOIS  NATIONAL  BANK 
AND  T  UST  COMPANY, 

Re  spondent-Apr>ellee , 

▼• 

SLLA  H.  TINXOFF  and  PAY30FF  TINKQFF, 
Petitioners-Appellants* 


APPEAL  FROM 

3U  SRIOR  COURT 
COOK  COUOTY. 


^ 


.A.  247 

MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OP IN I  N  OF  TH"  COURT. 

Defendants  appeal  from  an  order  denying  their  motion 
to  vacate  a  decree  rendered  against  them,  and  also  from  a 
subsequent  order  denying  their  motion  to  vacate  the  prior 
order* 

By  their  petition  filed  Februay  4,  193?,  defendants 
sought  to  vacate  a  decree  entered  February  4,  1936,  in  a 
foreclosure  proceeding,  alleging  among  other  reasons  want  of 
proper  service  on  the  defendants*  This  motion  lay  dormant 
until  October,  1945,  when  a  motion  was  made  to  have  it  set 
for  hearing.  On  November  27,  1945  an  order  was  ente  ed  denying 
the  motion  to  vacate.  This  order  recited  that  the  court  had 
before  it  evidence  in  the  form  of  certified  ©ooles  of  various 
court  files  and  orders,  including  a  petition  by  the  defendants 
filed  September  5,  1936  to  vacate  and  set  aside  t  :e  decree 
of  February  4,  1936,  on  various  groun  s  therein  set  forth,  and  an 
order  entered  January  26,  193?  denying  the  petitions  of  defen- 
dants to  vacate  the  decree  of  February  4,  1936  and  to  quash 
service  of  summons  in  said  cause.  On  November  28,  1945  on 
petition  of  defendants  an  order  was  entered  granting  a  change 
of  venue  from  all  the  judges  of  the  Superior  court  of  Cook 
county  except  Jud5;e  McGoorty.   On  the  same  date  defendants 
filed  a  petition  to  vacate  the  order  of  the  preceding  day 
denying  their  motion  to  vacate  the  decree.  The  order  of 
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November  27,  1945  denying  the  motion  to  vacate  was  ameided 
by  correcting  certain  dates  in  the  ord<*r»  On  January  3J., 
1946  Judge  MeGoorty  denied  the  motion  of  the  defendants  to  vacate 
and  set  aside  the  order  of  Novem  er  27,  1945,  reciting  in  t \\e 
order  then  entered  that  the  court  had  before  it  evidence  in  the 
form  of  certified  coles  of  the  identical  papers  specified  in 
the  order  of  November  i7,  1945.  No  report  of  the  proceedings 
before  the  court  on  the  entry  of  the  two  orders  appealed  from 
is  before  us,  and  we  know  nothing  of  the  contents  of  the  papers 
received  in  evidence  exce  t  what  is  stated  in  the  orde  s* 

In  the  absence  of  a  report  showing  to  the  contrary,  we 
must  presume  that  the  action  of  the  trial  court  was  proper. 
The  plaintiffs  suggest  numerous  grounds  upon  which  the  action 
of  the  trial  Judges  might  have  been  based,  among  which  is  the 
claim  that  the  order  entered  January  26,  1937  denying  defen- 
dants prior  petition  of  September  5,  1938  to  vacate  the  original 
decree  of  February  4,  1936,  is  res,  .judicata  of  any  grou  ds  to 
vacate  the  decree  then  existing*  They  cite  in  support  of  this 
clalra^  among  other  cases,  Chamblin  v.  Chamblin,  362  111.  5r  , 
592,  and  State  Bank  v.  Reardon.  301  111.  App.248,  251. 

On  the  record  befor  us  we  mus*;  ass  me  that  the  orders 
complained  of  were  properly  entered,  and  they  are  affirmed, 

ORDERS  AFFIRMED. 

0* Connor,  P.  J.,  and  Feinbergj  J.,  concur* 
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ANTOINETTE  SAVAIANO, 


Appellee, 


THE  12TH  STREET  STORE,  a 
eorporatlon, 


Appellant*   ) 


APPEAL  PROM 

CIRCUIT  COURT, 


COOK  COUNTY 


3  3GI.A.  24 
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MR.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT, 
By  thie  appeal  defendant  seeks  to  reverse  a  judgment 
against  It  for  #1,100  entered  on  the  verdict  of  a  jury  in  an 
aotlon  to  recover  damages  for  personal  injuries.  Plaintiff 
charged  defendant  with  negligence  in  permitting  a  stairway  in 
its  store  "to  become  wet  and  covered  with  a  slippery  substance" 
causing  plaintiff  to  fall. 

Defendant' s  motions  for  a  directed  verdict  at  the  olose 
of  the  evidence,  for  judgment  notwithstanding  the  verdict,  and, 
in  the  alternative,  for  a  new  trial,  were  denied* 

The  record  discloses  the  following  facts.  On  January 
16,  1943  the  plaintiff,  accompanied  by  a  neighbor,  one  Mrs. 
Miserendino,  walked  from  her  home,  a  distance  of  three  or  four 
blocks,  to  defendant's  department  store  which  is  located  at  the 
northeast  corner  of  Halsted  and  12th  Streets  in  the  City  of 
Chicago,  for  the  purpose  of  buying  shoes.  There  was  snow  and 
slush  on  the  sidewalks  and  plaintiff  wore  galoshes.  Entering 
the  store  from  the  Halsted  Street  side  they  proceeded  east  to  a 
stairway  leading  to  the  second  floor.  They  ascended  and  spent 
ten  or  fifteen  minutes  in  the  shoe  department  on  the  second  floor. 
They  began  to  descend  the  same  stairs,  plaintiff  slipped  and  fell, 
causing  the  injuries  complained  of.  The  stairway  upon  which 
plaintiff  fell  was  about  seven  feet  in  width  and  led  from  the 
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first  floor  to  a  mezzanine  floor;  on  each  side  of  it  were  wooden 
rails  and  in  the  center  was  a  handrail  made  of  brass  tubing  about 
2^  inohes  in  diameter,  supported  by  oosts.  The  marble  treads  of 
the  stairway  had  been  in  use  for  about  fifteen  years  and  were 
slightly  worn.  On  the  day  of  the  occurrence  the  stairway  was 
covered  with  slush  which  had  been  tracked  in  by  defendant's  patrons. 

When  plaintiff  and  Mrs.  Miserendin©  reached  the 
mezzainine  floor  as  they  were  descending,  they  proceeded  to  walk 
down  the  south  side  of  the  stairway  to  the  first  floor.  Plain- 
tiff was  "a  step  or  so  behind8  Mrs.  Miserendin©,,  After  olaintiff 
walked  down  three  or  four  steps  from  the  mezzanine  floor  she 
slipped  and  fell  with  her  right  foot  pinned  underneath  her*  Accord- 
ing to  plaintiffs  testimony  she  remained  in  this  position  for 
about  half  an  hour.  On  the  tread  of  the  stairway  where  plaintiff 
wme  lying  she  noticed  water  and  vomitus,  some  of  which  stuck  to 
her  ooat.  Afterward*  employees  of  defendant  carried  her  to  a  rest- 
room  on  the  third  floor  where  first  aid  was  rendered  by  Dr.  Robin 
who  had  been  summoned  by  defendant.  Later  she  was  taken  to  Dr. 
Robin's  office  where  he  took  an  x-ray  of  the  injured  limb.  Plaintiff 
was  confined  to  her  home  about  three  months.  In  July,  1944,  Dr. 
Pease  took  an  x-ray  of  plaintiff's  right  ankle.  Examination  of 
this  x-ray  disclosed  that  the  longer  end  of  the  tibia  was  fractured 
and  displaced  Inward  about  1/8  of  an  inch. 

The  evidence  further  shows  that  plaintiff  had  used  the 
stairway  in  question  on  many  occasions  covering  a  period  of  from 
"twenty  or  forty  years. "  The  accident  happened  at  about  11:00. 
o'clock  a.m.  on  a  Saturday  morning  while  the  store  was  crowded,  . 
Plaintiff  used  the  stairway  becai se  the  elevators  were  congested. 
As  she  and  Mrs.  Mlserendino  walked  up  the  stairs,  Mrs*  Miserendin©  . 
observed  the  vomitus  but  "forgot  to  tell"  plaintiff  of  its  presence. 
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Coming  down  the  stairway,  Mrs.  Miserendino  saw  the  vomitus  again 
hut  vralked  around  it  and  Just  as  she  was  about  to  caution  plaintiff 
of  its  presence  plaintiff  slipped  and  fell.  It  appears  that 
immediately  before  the  accident,  while  plaintiff  was  walking  down 
the  stairs  behind  Mrs.  Miserendino,  other  persons  were  walking 
in  both  directions  upon  the  stairway  in  question. 

Betty  Serchla,  called  by  the  defendant,  testified  that 
she  and  her  husband,  who  -/ere  employees  of  defendant  at  the  time 
of  the  occurrence,  were  having  lunch  in  a  restaurant  looated 
immediately  north  of  the  stairway,  on  the  mezzanine  floor;  that 
she  saw  plaintiff  fall  "about  the  fifth  stair  going  down8;  "we 
picked  her  up  right  away;  there  were  people  going  up  and  down;  there 
was  no  vomitus  or  anything  of  that  character  on  her  (plaintiff ts) 
coat;  her  coat  was  dusty." 

Jack  Schwartz,  also  an  employee,  called  by  the  defendant, 
testified  that  he  saw  plaintiff  fall,  from  a  distance  of  about  100 
feet;  that  he  "lifted  her  up  on  a  chair  to  take  her  up  to  the  slok 
room";  that  "it  was  fire  or  ten  minutes  from  the  time  she  fell 

until  she  was  lifted  off  the  stairs";  that  he  did  not  see  any  vomitus, 
and  that  plaintiff's  coat  "was  dry  at  the  time  he  picked  her  up." 
On  cross-examination  this  witness  stated  that  "Saturday  is  a  heavy 
day  in  The  12th  Street  Store.  I  would  not  say  it  was  crowded;  the 
stairway  had  snow  that  was  carried  in  from  the  street,  not  very 
much,  Just  a  little  amount." 

Defendant  maintains  that  plaintiff  failed  to  prove  that 
she  was  in  the  exercise  of  ordinary  care  or  that  defendant  was 
guilty  of  negligence  which  was  the  proximate  cause  of  her  injuries. 
It  is  not  controverted  that  plaintiff  was  an  invitee  at  defendant's 
store.  It  owed  her  the  duty  to  use  ordinary  care  to  keep  the 
premises  in  a  reasonably  safe  condition  for  her  use  as  a  customer. 


Tis^a  9riJ 

■  - 

c  "*.   sxis 

,  sriJ   'r  ifl»«ai 

:a  exit 

-•*   9£te  9<r  irll   e.sw  ar  J  ; 

,»j  a  sea  '  9£v  c 

...■../' 
5  Ml  x** 

5  -ill    X*w*I-^*-8 

tastl   fMmm 

_»p  f 5«v *v S    A^(£     fli     ft  arty    ^ffa 
8* 


4 

Whether  she  exercised  ordinary  care  for  her  own  safety,  and  whether 
defendant  was  guilty  of  negligence  were  facts  for  the  Jury  to 
determine,   (Dowling  v.  MacLean  Drug  Co..  248  111,  App.  270,) 

In  their  brief,  counsel  for  defendant  say  that  what 
caused  plaintiff  to  slip  or  fall  does  not  appear  from  the  evidence 
and  that  it  is  most  likely  that  her  fall  was  due  to  a  misstep* 
There  is  no  evidence  tending  to  prove  that  plaintiff  made  a  misstep. 
Mrs*  Mleerendino  testified  to  the  presence  of  vomitue  at  the  place 
where  plaintiff  fell.  Obviously  the  jury  concluded  this  caused 
her  to  slip.  The  determination  of  the  probative  value  of  evidence 
and  the  conclusions  to  be  drawn  from  it  lies  in  the  hands  of  the 
Jury,  Despite  the  conflicting  evidence,  we  think  it  was  sufficient 
to  warrant  the  Jury  in  finding  that  there  was  vomitus  present  on 
the  stairway  which  caused  plaintiff  to  fall.  This  court  will  not 
substitute  Its  Judgment  for  the  verdict  of  the  jury  unless  the 
evidence  is  clearly  insufficient  to  support  the  verdict, 
(Phllpott  v.  Parhaau  316  111.  App,  278») 

Finally  defendant  urges  that  plaintiff  failed  to  prove 
notice  to  the  defendant  of  any  defective  condition  of  the  stairway 
which  was  a  proximate  cause  of  the  occurrence  complained  of * 
Manifestly,  the  jury  believed  that  the  vomitus  remained  on  the 
stairway  while  plaintiff  and  Mrs,  Miserendino  visited  the  shoe 
department  on  the  second  floor  for  a  period  of  ten  or  fifteen 
minutes.  Whether,  in  the  exercise  of  ordinary  care,  that  period  of 
time  was  sufficient  for  defendant  to  have  discovered  the  vomitus 
was  ia  our  view  a  question  for  the  jury  to  determine* 

In  Denny  v,  Soldblatt  Boos..  Inc.»  296  111,  App.  325*  at 
page  331,  the  court  saldj 
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"Under  the  law  defendant  was  required  to  use  reasonable 
care  to  see  that  Its  premises  were  reasonably  safe  for  its  patrons* 
,/hether  the  vomitua  or  milk  was  in  the  doorway  such  a  period  of  time 
that  defendant,  in  the  exercise  of  ordinary  care  would  have  dis- 
covered and  removed  it  (having  in  mind  the  great  throngs  that 
were  at  the  store  on  the  day  in  question),  we  think  was  a  question 
for  the  Jury.  We  think  it  cannot  be  said  that  all  reasonable 
minds  would  reach  the  conclusion  that  defendant  had  exercised 
ordinary  care  under  the  circumstances." 

We  think  the  question  determined  in  the  Denny  case  is  so  nearly 

analogous  to  the  one  presented  in  this  case  that  it  should  control* 

For  the  reasons  given,  the  trial  court  properly  overruled 

defendant's  motions,  and  the  Judgment  is  affirmed* 


JUDGMENT  AFFIRMED, 


KILEY  AND  BURKE,  JJ.  CONCUR. 
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WILLIAM  M,  WOODSON,  ) 

Appellee,     J 

I 


APPEAL  FROM 


▼.  )         MUNICIPAL  COURT 

) 


ERNEST  and  ADDIE  BENSON.        > 

i 


OF  CHICAGO. 


Appellants, 


MR.  PRESIDING  JUSTICE  LEWS  DELIVERED  THE  OPINION. OF  THE  COURT* 
This  is  an  action  in  forcible  detainer.  On  March  21, 
1945,  the  court  found  Addie  Benson,  one  of  the  defendants, 
"guilty  of  unlawfully  withholding  from  plaintiff  possession  of 
the  premises  described  in  the  complaint, H  Judgment  vas  entered 
on  the  finding  and  the  writ  of  restitution  stayed,  until  April 
30,  1945* 

On  April  13,  1945,  Addie  Benson  filed  a  petition  to 
vacate  the  Judgment  for  possession  and  for  a  new  trial,  which  was 
denied.  Defendant  appeals* 

Defendant's  petition  alleged  in  substance  that  on 
March  1  and  again  on  March  10,  1945,  she  tendered  to  plaintiff 
William  M,  Woodson  the  monthly  rent  due  under  the  terms  of  the 

lease,  which  plaintiff  refused  to  accept;  that  upon  the  trial  of 
the  cause  plaintiff  failed  to  make  "proof  of  service  of  notice 
upon  defendant  of  any  kind  or  nature  whatsoever  prior  to  bringing 
suit,  that  subsequently  defendant  paid  to  plaintiff  the  monthly 
rent  due  for  the  months  of  March  and  April  1945. 

The  record  does  not  contain  a  transcript  of  the  trial 
proceedings. 

Defendant  Addle  Benson  appeared  at  the  trial  on  March 
21,  1945  without  counsel.  On  the  hearing  of  the  petition  in 
the  present  proceedings  she  testified:  that  no  proof  of  service 
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of  demand  for  the  rent  was  made  in  the  prior  proceeding;  flmy  husband 
and  I  were  not  in  the  divorce  court.  It  is  untrue  that  the  last 
part  of  February  I  had  my  husband  in  court  because  of  a  lease  he 
signed  for  another  woman;  he  eald  he  was  going  to  work  and  that  is 
why  he  is  not  here  today, " 

The  evidence  shows  that  Ernest  Benson,  the  husband  of 
the  petitioner,  though  named  as  a  defendant  did  not  appear  at  the 
trial  or  in  the  instant  proceedings* 

Defendant  maintains  that  the  plaintiff  is  bound  by  the 
allegations  of  the  petition  filed  herein  by  reason  of  plaintiff* s 
failure  to  traverse  or  put  in  issue  the  facte  contained  in  the 
petition,  citing  Krelcker  v.  Nay lor  Pipe  Co..  374  111.  364;  The  People 
▼.  City  of  Chicago.  378  111.  479;  and  Cleaners  Guild  of  Chicago  v» 
City  of  Chicago.  312  111.  App.  102.  Hone  of  the  authorities  cited 


Involved  a  motion  for  a  new  trial,  and  therefore  they  have  no 


application.  Since  the  court  did  not  rule  upon  the  plaintiff  to 


answer  defendant's  petition  there  was  no  necessity  for  plaintiff's 
answering.  This  matter  rested  within  the  discretion  of  the  trial 
Judge* 

Defendant's  next  contention  is  that  in  forcible  detainer 
proceedings  proof  of  service  of  a  written  demand  and  notice  on 
defendant  must  be  made  by  the  person  making  the  service  or  by 
other  ltgitimate  evidence. 

Plaintiff's  counsel  say  in  their  brief,  "The  court 
examined  the  five— day  notice,  examined  the  plaintiff,  who  stated 
in  his  sworn  affidavit  attached  to  the  notice,  that  he  served  the 
notice  on  the  defendant.  The  court  further  examined  the  defendant, 
Addle  Benson,  as  to  whether  or  not  the  notice  had  been  served  upon 
her,  and  she  admitted  to  the  court  that  she  had  received  the  notice.* 
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Proof  of  service  of  a  proper  demand  upon  the  defendant 
by  the  plaintiff  was  an  Indispensable  element  of  his  cause  of 
action.  The  presumption  is  that  the  evidence  was  sufficient  to 
support  or  sustain  the  findings  made  and  to  justify  the  conclusion 
reaohed  by  the  trial  court,  especially  as  here  where  the  record 
contains  no  statement  of  the  evidence,  (3  Am*  Jur. ,  Appeal  and 
Error,  Sec.  954,  p.  517.) 

So  far  as  the  record  shows,  there  was  no  new  testimony 
offered  in  the  instant  proceeding  to  warrant  the  trial  court  in 
disturbing  the  judgment* 

For  the  reasons  stated,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED* 
KILEY  AND  BURKE,  JJ.  CONCUR. 
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DR.  G.  E.  SANDSTEDT,  ) 

j    APPEAL  FROM 
Plaintiff  (Appellee),        ) 

v.  !        SUPERIOR  COURT 

CONSUMERS  ICE  COMPANY,  a  oorooration,  ) 

)  COOK  COUNTY. 

Defendant  (Appellant).       ) 

MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Dr.  0.  E.  Sandatedt  filed  a  complaint  in  the  Superior 
Court  of  Cook  County  against  the  Consumers  Ice  Company  and 
Langdon  Bauwene  to  recover  damages  for  personal  injuries  suffered 
as  a  result  of  tripping  and  falling  over  two  sidewalk  doors 
covering  the  basement  sidewalk  elevator  of  the  building  at  6  North 
Clark  Street,  Chicago.  Issue  was  Joined.  On  motion  of  plaintiff 
the  individual  defendant  was  dismissed,  A  trial  before  the  court 

and  a  Jury  resulted  in  a  verdict  against  the  corporate  defendant 
for  £5,000.  Motions  for  a  directed  verdict  and  for  a  new  trial 
were  overruled  and  Judgment  was  entered  on  the  verdict,  Defendant 
appealed. 

At  11J00  a.  m.  on  December  28,  1943  plaintiff,  a  doctor 
of  medicine,  who  had  practiced  his  profession  since  1907,  was 
walking  in  a  northernly  direction  on  the  west  sidewalk  of  dark 
Street  in  Chicago,  He  had  been  at  the  Continental  Illinois  Bank 
Building,  The  lifting  of  a  door  in  the  sidewalk  caused  him  to 
stumble.  The  door  was  lifted  by  a  servant  of  defendant.   There 
was  competent  evidence  to  support  a  finding  by  the  Jury  that 
plaintiff  was,  at  and  about  the  time  of  the  occurrence,  in  the 
exercise  of  due  care  for  his  own  safety,  sad  that  the  resulting 
injuries  were  proximately  caused  by  the  negligence  of  defendants 
servants. 
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Defendant  contends  that  the  verdict  is  so  grossly 
excessive  as  to  evince  passion,  prejudice  and  ill-will  upon  the 
part  of  the  jury  against  it.  Plaintiff  maintains  that  the  verdict 
is  amply  supported  by  the  evidence  and  that  it  is  not  excessive* 
When  plaintiff  fell  to  the  sidewalk,  he  was  dazed,  but  remembered 
someone  picking  him  up.  He  then  took  part  in  a  conversation  with 
bystanders  and  with  defendant's  driver*  Plaintiff  gave  the 
driver  his  card*  The  driver  wrote  defendant's  name  on  it  and 
returned  it  to  plaintiff*  Plaintiff  told  a  witness  he  did  not 
think  he  needed  to  go  to  a  hospital.  He  also  refused  the  offer 
of  a  policeman,  who  appeared  on  the  scene,  to  go  to  a  hospital* 
The  injuries  claimed  by  plaintiff  as  a  result  of  his  fall  were*  a 
skin  abraison  above  the  left  eye  described  as  a  " slight  scratch" 
about  an  inch  long,  which  healed  in  eight  or  ten  days;  a  super- 
ficial skin  abraison  about  one  half  inch  long  under  the  left  eye 
over  the  malar  bone;  a  superficial  abraison  about  one  half  inch 
long  on  the  outside  of  the  lip;  a  deep  cut  on  the  inside  of  the 
lip;  and  an  abraison  about  an  inch  and  a  half  long  on  the  little 
finger  of  his  left  hand.  These  abraisons  caused  blood  to  appear 
on  his  face.  No  other  portion  of  his  body  was  cut. 

At  the  suggestion  of  the  driver  plaintiff,  unassisted 
and  alone,  walked  from  the  place  of  the  mishap  to  defendant's 
office  in  the  Conway  Building,  a  distance  of  a  block*  At  defendant's 

office  he  was  directed  to  go  to  Dr.  Smith's  office  at  166  'Jest 
Jackson  Boulevard.  Plaintiff,  by  himself  and  unassisted,  walked 
from  the  Conway  Building  to  Dr.  Smith's  office,  a  distance  of  six 
blocks.  There  he  was  examined  by  a  doctor.  A  nurse  cleansed  his 
wounds  and  put  a  little  gauze  dressing  with  adhesive  tape  on  his 
forehead  and  finger.  He  was  there  about  a  half  hour,  He  then 
walked  to  Clark  Street  and  Jackson  Boulevard  and  took  a  street  car 
to  his  home  at  1921  Berteau  Avenue,  arriving  there  about  1:00  p.m. 
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He  had  lunch  and  laid  down  for  a  half  hour.  He  testified  that  on 
that  day  and  for  several  succeeding  days  he  was  dared  and  a  week 
later  started  to  get  dizzy.  After  lying  down  for  a  half  hour  after 
lunch  on  the  day  of  the  occurrence,  he  went  back  to  v»rk,  v;alking 
the  two  blocks  from  hie  home  to  his  office  and  walking  up  the  steps 
to  his  office.  That  same  afternoon  he  oerformed  his  usual  duties. 
He  left  hie  office  at  5:30,  the  usual  time,  returned  to  his  fcome, 
had  dinner,  laid  down  about  20  minutes,  left  the  house  at  6:30, 
the  usual  time,  returned  to  his  office,  and  that  night  again  performed 
his  usual  duties*  His  regular  office  hours  were  from  10:00  a.m.  to 
8:00  p#m»,  with  time  off  for  lunch  and  dinner  at  home*.  He  went 
back  to  work  the  next  day  and  evening  and  went  through  his  usual 
routine.  His  eye  was  closed.  He  was  very  busy  and  kept  on  the  go 
all  the  time,  tfhen  he  got  through  with  one  patient,  another  was 
there.  He  did  not  have  any  broken  bone  or  fracture.  X-rays  taken 
within  a  week  after  the  occurrence  were  negative.  His  left  hand  was 
sore.  There  was  not  much  pain  in  the  injuries  on  his  face,  excepting 
the  upper  lip  and  his  teeth  which  remained  sore  for  a  long  time. 
He  was  employed  at  a  Sanltoria,  He  reported  for  work 
every  day  since  the  occurrence  and  carried  out  his  usual  duties* 
He  did  not  lose  any  income  since  the  occurrence.  He  worked  on  a 
salary,  which  has  not  decreased.  Although  he  testified  that  he 
turned  down  off  hour  calls  since  the  occurrence,  he  did  not  testify 
how  many  he  turned  down,  or  what,  if  anything  he  lost  by  way  of 
fees,  Since  his  connection  with  the  Sanitoria  he  has  not  been  in 
independent  practice.  He  complained  of  dizziness  about  a  week  after 
the  mishap.  Although  an  experienced  physician,  he  did  not  seek  or 
receive  any  treatment  after  the  "first  aid"  treatment  on  the  day 
©f  the  occurrence,  other  than  having  the  abraison  on  his  finger 
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and  the  abraison  over  hi a  eye  taken  care  of  by  a  nurse  at  his  office. 
His  sole  consultation  with  a  physician  was  not  until  three  or  four 
weeks  later,  when  he  went  to  an  eye  specialist  to  have  his  eyes 
tested.  This  specialist  gave  him  no  treatment  and  found  nothing 
wrong  with  his  eyesight.  In  March,  1944,  at  the  request  of 
defendant,  plaintiff  went  to  Dr.  Lamb  for  examination.  The  latter 
looked  at  plaintiff1 s  eyes  and  tested  his  reflexes.  Plaintiff  told 
Dr.  Lamb  he  had  X-rays  taken,  but  that  they  were  negative.  Dr, 
Lamb  gave  him  no  treatment  and  nothing  developed  as  a  result  of 
this  examination.  Thereafter  plaintiff  was  feeling  oretty  good, 
but  "the  dizziness  never  did  disappear  exactly."  After  his  visit 
to  Dr.  Lamb  in  March,  1944,  plaintiff  still  did  not  receive  or  seek 
any  examination  or  treatment  until  June  10,  1944.  On  that  date,  almost 
six  months  after  the  mishap,  he  first  began  to  have  a  "tingling 
sensation*  in  his  hands  whenever  he  moved  them  "back  and  forth".  He 
did  not  see  any  physician  about  it  and  had  no  examination,  but  had 
an  osteopath  at  the  Sanitoria  give  him  daily  manipulation  treatments* 
There  was  no  relief,  so  he  had  Dr.  Wystul  give  him  similar  treatments 
for  about  a  month,  with  the  same  result* 

On  August  8,  more  than  seven  months  after  the  occurrence, 
he  went  to  Dr.  Winters,  who  made  a  diagnosis  and  gave  him  "suture" 
treatments.  In  giving  these  treatments,  the  doctor  with  hie  hands 
applied  pressure  to  plaintiffs  head  and  had  plaintiff  inhale  and 
exhale.  A  complete  treatment  took  about  ten  minutes.  Dr.  Winters 
took  no  X-rays.  Plaintiff  had  immediate  relief  from  the  first 
treatment.  He  continued  these  treatments  once  a  week  for  11  weeks, 
until  October  17  »  He  had  further  treatments  commencing  October  31, 
1944  and  ending  November  6,  1945.  After  each  treatment  he  would 
return  to  his  own  office  and  carry  on  his  usual  duties.  These  treat- 
ments gave  him  relief  and  after  the  first  six  or  seven,  the  "tingling" 
passed  entirely,  but  the  dizziness  did  not.  During  the  period  from 
August  8,  1944  when  he  first  saw  Dr.  Winters,  up  to  his  last  treatment 
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in  1945,  plaintiff  did  not  have  any  other  treatment  except  some 
diathermy  treatments  at  his  own  office.  These  treatments  did  not 
begin  until  after  he  went  to  Dr,  Winters.  All  told,  plaintiff  had 
probably  100  treatments.  None  of  these  were  given  to  him  until 
six  months  after  the  occurrence.  In  answer  to  a  question  by  his 

attorney  as  to  how  he  felt,  he  said  he  was  very  busy  at  his  office, 

has  to  move  pretty  fast,  and  sometimes  has  to  catch  himself  on 

account  of  dizziness;  otherwise,  he  felt  "pretty  good."  He  did 

not  receive  any  bill  from  Dr.  Winters  or  any  other  physician  for 

or  on  account  of  any  services  rendered  to  him,  nor  did  plaintiff 

pay  anything  to  any  doctor  or  to  any  other  person  as  a  result  of 

the  occurrence,  except  some  out-of-pocket  expenses,  "probably  #25 

or  ^SO.*  There  was  no  medical  testimony  offered  to  support  plaintiff's 

charge  that  his  condition  was  caused  by  the  mishap,  or  that  the 

condition  was  permanent* 

Prom  1907  to  1939  plaintiff  had  been  engaged  in  general 
practice.  Since  1939  and  up  to  and  including  the  time  of  the  trial, 
he  was  the  medical  director  at  the  Dr.  Mystul  Sanitoria,  a  physio- 
theraphy  institution,  located  at  1930  Irving  Park  Boulevard,  Chicago, 
He  was  the  only  physician  at  the  Sanitoria  during  this  time  and  was 
the  only  one  there  wh©  examined,  diagnosed  and  decided  upon  the 
treatments  to  be  given  patients.  He  examined  and  treated  from  20 
to  40  patients  during  the  average  day.  The  treatments  consisted  of 
making  infections  into  hemorrhoids,  varicose  veins,  hernia,  and 
giving  intravenous  treatments.  He  alone  performed  these  operation? » 
In  making  rectal  injections  he  would  place  the  patient  on  a  table 
and  inject  a  rectal  dilator  into  the  rectum,  find  the  hemorrhoid 
and  inject  a  two  inch  needle,  which  was  attached  to  a  glass  syringe, 
into  the  hemorrhoid.  In  giving  the  hernia  injections  he  would 
also  use  a  needle.  These  operations  are  highly  specialized  and 
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exacting.  In  addition  he  treated  all  kinds  of  chronic  diseases 
such  as  arthritis  and  colon  trouble.  Defendant  offered  no  evidence* 

There  was  no  medical  testimony  or  any  other  testimony 
that  showed  or  tended  to  show  any  causal  connection  between  the 
claimed  condition  arising  in  June,  1944  and  thereafter  and  his 
fall  on  the  sidewalk  in  December,  1943*  He  worked  as  usual  the 
afternoon  of  the  mishap  and  every  day  thereafter  from  10:00  a.m. 
to  8:00  p. a*,  examining  and  performing  exacting  operations  on 
from  20  to  40  patients  a  day.  He  did  not  seek  or  receive  treat- 
ment of  any  kind  until  six  months  after  his  fall.  He  had  no 
broken  bone  or  fracture.  He  testified  that  he  was  dazed  for 
about  a  week  and  later  beoame  dizzy.  In  our  oolnion,  the  verdict 
is  grossly  excessive.  Defendant  urges  that  the  court  erred  in 
giving  five  instructions  for  plaintiff,  We  agree  with  plaintiff 
that  the  criticisms  leveled  at  these  instructions  are  hypercritical. 
In  our  Judgment,  there  should  be  a  remittitur  of  #2,000, 

For  the  reasons  stated  the  Judgment  of  the  Superior 
Court  of  Cook  County  is  affirmed  upon  plaintiff  filing  a  remittitur 
of  12,000  within  10  days;  otherwise,  the  judgment  is  reversed 
and  the  cause  remanded  with  directions  for  a  new  trial* 

JUDGMENT  AFFIRMED  UPON  REMITTITUR  OF 
12,000  WITHIN  10  DAYS;  OTHERWISE, 
JUDGMENT  REVERSED  AND  CAUSE  REMANDED 
FOR  A  NEW  TRIAL* 

LEWE,  P,J.  AND  KILEY,  J.  CONCUR* 
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DANIEL  C.  BRINEY,  a  minor,  etc., 

Appellee, 
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) 

V,  )        CIRCUIT  COURT 

) 
ILLINOIS  CENTRAL  RAILROAD  COMPANY,  ) 
a  corporation,  )  COOK  COUNTY, 

Appellant.   ) 

O  O  v  J-«r*»  fc 

MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  the  second  appeal  in  a  oersonal  injury  action 
arising  out  of  an  accident  in  which  plaintiff  on  July  7,  1937, 
when  he  was  8  years  and  9  months  old,  suffered  injuries  as  a 
result  of  which  his  left  leg  was  amputated  a  few  inches  below 
the  hip.  We  reversed  a  judgment  for  olaintiffs  for  40,000  in 
the  first  appeal  (324  111.  App.  375)  and  remanded  the  cause  for 

•  new  trial.  This  appeal  is  taken  by  defendant  from  a  judgment 
upon  the  second  verdict  in  plaintiff's  favor  for  ;;35,000. 

The  accident  happened  in  Riverdale,  Illinois,  through 
which  defendants  right  of  way,  carrying  7  sets  of  track,  passes. 
At  about  140th  Street  the  right  of  way  of  the  Indiana  Harbor  Belt 
R.  R.  extends  east  and  west  at  grade.   The  defendant's  right  of 
way  over-passes  the  Belt  right  of  way  at  this  point.  All  streets 
between  138th  and  144th  are  dead  end  streets  on  both  sides  of 
defendant's  right  of  way.  Vehicular  and  pedestrian  viaducts 
carry  traffic  underneath  its  right  of  vay  at  138th  Street  and 
144th  Street.  Uoon  this  right  of  way,  counting  from  the  west, 
tracks  No.  1  and  No.  2  carry  suburban  trains;  tracks  No.  3  and 
No,  4  passenger  trains;  tracks  No.  5  and  No.  6  freight  trains; 
and  track  No.  7,  known  as  the  Interchange  track,  also  carries 
freight.   The  trains  for  this  latter  track  are  made  up  in  the 
Markham  Yard  at  157th  Street  and  are  carried  north  to  about  141st 
Street,  where  the  interchange  track  curves  northeast  and  dox^nward 
toward  the  Belt  tracks.  At  grade  the  trains  are  switched  onto 
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2 
the  Belt  right  of  way  and  moved  west.  At  about  142nd  Street 
there  is  a  signal  tower  supported  by  two  upright  posts  -  one 
on  the  east,  located  between  tracks  6  and  7  and  one  on  the  west 
between  1  and  2« 

On  the  iay  of  the  accident  plaintiff  had  spent  the 
forenoon  in  Riverdale  Park,  adjoining  the  defendant's  right  of 
way  on  the  west  between  137th  and  138th  Streets,  with  Russell 
Relchert,  then  12,  and  Bobby  and  Billy  Sutton  then,  respectively, 
14  and  12»  He  lunohed  at  Relcherts,  then,  with  the  others,  shot 
off  firecrackers  in  the  Belt  underpass,  after  which  they  emerged 
on  the  east  and  climbed  by  a  footpath  up  to  defendant's  right  of 
way  and  awaited  the  freight  train  which  came  north  on  track  7 
daily  at  1:30  P.M.  Several  minutes  later  the  train  consisting 
of  45  freight  cars  with  a  caboose  at  the  north  end,  all  being 
pushed  by  the  engine  at  the  south  end  of  the  train,  passed  the 
boys  on  its  way  upon  the  curve  to  the  northeast.  After  several 
cars  had  passed,  the  Sutton  boys  "Jumped  on»"  Plaintiff  tried  to 
board  the  train  but  lost  his  grip  on  the  ladder  and  the  accident 
followed.  No  signal  of  any  kind  was  given  of  the  approach  of  the 
train.  The  conduotor  of  the  train  was  riding  in  the  caboose,  but 
on  the  east  side  at  a  window  where  he  could  communicate  signals 
to  the  engineer.  With  him  was  the  flagman  who  was  seated  facing 
north  just  inside  the  open  door  at  the  north  end  of  the  caboose* 
The  brakeman  was  seated  on  the  east  side  of  a  tank  car.  None  of 
these  men  and  neither  of  the  two  in  the  engine  cab  had  any  knowledge 
of  the  accident  until  after  it  occurred. 

At  the  trial  several  amendments  were  made  to  the  original 
complaint.  The  vital  issues  submitted  to  the  Jury  were  whether 
plaintiff  was  in  a  place  of  danger  at  defendant's  Invitation 
implied  in  a  previous  custom,  known  to  defendant,  under  which  boys 
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other  than  plaintiff  boarded  defendant* s  moving  train  and  threw 
switches  in  return  for  gifts  from  defendant's  employees;  whether 
defendant  negligently  breached  its  duty  to  plaintiff  by  falling, 
with  knowledge  of  the  alleged  custom,  to  give  him  warning  and 
provide  a  lookout  while  backing  its  train  and  to  use  ordinary 
care  to  protect  him  in  danger;  and  whether  the  alleged  negligence, 
or  misconduot  on  plaintiff's  part,  was  the  proximate  cause  of 
plaintiff's  Injury. 

The  defendant  claims  the  trial  court  committed  error  in 
refusing  to  sustain  Its  motion  to  strike  certain  paragraphs  of 
the  complaint  as  failing  to  state  a  cause  of  action.  Plaintiff 
says,  defendant  does  not  deny,  and  we  hold,  that  by  filing  its 
answer  defendant  waived  the  claimed  error,  Bransfield  v,  Bransfield, 
310  111.  App.  394. 

Plaintiff  contends  that  we  should  not  consider  the 
question  whether  plaintiff  was  an  invitee  or  trespasser,  because 
we  decided  that  question  on  the  first  appeal.  He  says  that  the 
question  was  one  of  law  and  conclsuive  on  this  appeal.  We  reversed 
the  Judgment  in  the  first  appeal  because  the  trial  court  refused 
to  give  an  instruction  for  defendant  that  it  had  no  duty  to  fence 
its  right  of  way.  We  decided  on  the  record  before  us,  that  the 
question  whether  plaintiff  was  a  trespasser  or  invitee  was  for 
the  Jury,  Our  decision  on  that  question  on  the  instant  appeal 
must  rest  on  the  reoord  now  before  us.  If  the  record  is  . 
substantially  the  same,  we  should  come  to  a  like  deolsion. 

Defendant  contends  that  plaintiff  was  a  trespasser  at 
the  time  of  the  injury  to  whom  it  owed  no  duty  except  to  refrain 
from  doing  him  wilful  and  wanton  injury.  It  refers  us  to 
Maskallunas  v,  0.  &  W.  I.  R.  R.  Co..  318  111.  142,  where  a  child 
about  8  years  old  lost  his  leg  attempting  to  climb  a  moving  train. 
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The  court  said  the  plaintiff  there  was  a  trespasser.   In  that  oase 
there  was  no  claim  or  evidence  that  the  plaintiff  was  Invited  to 
board  moving  trains  in  aid  of  the  trainmen.  In  other  cases  to 
which  we  are  referred  on  this  point,  the  court  found  that  the 
injured  person  was  a  trespasser.  To  assume  that  faot  here  would 
be  to  beg  the  important  queetion,  whether  plaintiff  at  the  time 
of  the  injury  was  an  invitee  or  a  trespasser.  Defendant  insists 
that  we  should  find  it  not  guilty  upon  a  finding  that  plaintiff 
was,  in  fact,  a  trespasser.  Plaintiff  says  that  this  question 
was  for  the  Jury. 

The  vital  issue  of  fact  in  the  question  is  whether 
defendant  impliedly  invited  plaintiff  to  come  upon  its  right  of 
way  and  throw  switches  for  the  defendant's  employees  in  exchange 
for  gifts.  If  the  testimony  with  reference  to  the  custom  is 
eliminated  from  our  consideration  as  being  beyond  credibility, 
or  if  there  is  no  testimony  which  tends  to  prove  such  a  custom, 
or  if  finally  upon  considering  all  the  evidence  of  the  custom, 
reasonable  men  would  come  to  but  one  conclusion  which  is  that 
there  was  no  such  custom,  the  case  for  plaintiff  will  fall*  There 
is  no  other  theory  in  the  pleading  upon  whioh  the  verdict  can 

stand* 

All  testimony  with  referenoe  to  the  motive  for  plaintiff 
and  his  companions'  presence  on  the  right  of  way  the  day  of  the 
accident  was  excluded  by  the  ruling  of  the  trial  court.  The  only 
testimony  in  the  record  of  any  custom,  related  to  time  preceding 
the  accident.  The  testimony  was  given  by  two  witnesses,  Reichert 
who  was  with  plaintiff  on  the  right  of  way  the  day  of  the  accident 
and  Wilkina  who  was  not  a  companion  of  plaintiff's,  but  arrived 
to  help  him  after  the  accident  occurred* 


ft 

-iaqaaijr  a  a.,  il*  Maa   t 

•>c«»o  •                             t  aav  a?«df 

©if   seaac  ;nivoifi  &i«od 

10$  no  I>aT*8l9*t  arts  aw  doMn 

B«V    I  Oat^ni 

sfflij  ioqmi  ©4J  sad  otf  ©d 

aJaisni              .t9<I      .naasaqa©'**  a  to  »S3            -ia  saw  vu/(,nJt   sriJ  to 

Yi                  rartt  galball  t  -                      "t  filt'oxUi  ©w  3arf;f 

eldX                 {  .teaoBcae'jJ   i    (                   ,9jaw 

i?  iosl  lo  ©juaeX  XaJXv 

I   J^it  aJi  noqi>   ©aoo  c?  *  r.©lafi 

jxt>  ni  jpof)\;oIq«e  a  •  tti^Jbnttfbb  ©ri*  *xa1  a©rio*lwa  wooriJ  Lfia  \*w 

ai  mctfeao  &iit   94  •oaai©**'*  ditw  ^noiclJs?-    ©4*  *X     .so'iiy  *ol 

t^j  i  ©tf  a©  nojtJi6*s9l!j:anoo  tujo  boiI  5a*aniaiiX© 

ta  dw  ^aoKitfao  i  et©ii*  ti  io 

IXa  aaii  xtlsail  li  io 

;d  oJ  ©EC©  JxTjjov  «•«  ©Xcfflfloe- 
o*5©rlS      .X.U1  XXXtb  ic*   asao  ©ft?    .  ■     saw  ©*x©dJ 

i 

•Ana? a 

.du   x.  alrf  brm 

I oxa  aav  ?fl©£ioos 

MUieaJ  -     ..  OB    9tl* 

dJXw  aaw 
(    i  an&iXXW  £oa 

•     n*  s>td  qX©d  o^ 


5 

The  substance  of  their  testimony  was  that  several  days 
a  week,  several  boys  would  wait  for  the  interchange  train  between 
tracks  6  and  7;  that  a  trainman  would  give  them  a  signal  and  they 
would  throw  "the  switch",  board  the  train,  ride  to  the  next  switch 
and  throw  it,  board  the  train  again,  ride  to  a  third  switch  and 
throw  it J  that  there  were  three  switches  on  track  No,  7  on  the 
way  down  and  one  coming iback  into  the  Belt  Railroad  right  of  wayj 
and  that  in  exchange  for  the  switching  they  were  given  fruit  "out 
of  the  box  cars"  and  fusees. 

Defendant  says  that  the  testimony  in  proof  of  the  custom 
is  so  inherently  improbable  and  ao  against  known  physical  facts, 
as  to  be  unworthy  of  belief.  The  rule  is  that  if  testimony  reports 
a  physical  impossibility,  it  must  be  rejected  as  not  in  accordance 
with  the  truth;  (I*  C.  R.  R.  Co..  v.  McMillion,  129  111.  App.  27) 
if  of  inherent  improbability,  a  court  may  be  justified  in  disregard- 
ing it,  even  if  uncontradicted;  (Kelly  v.  Jones.  290  111.  375)  or 

if  contradictory  of  the  laws  of  nature  or  universal  human 
experiences,  eo  as  to  exceed  the  limits  of  human  belief,  the  court 
is  not  bound  to  believe  it,  Mannen  v.  Norrls,  338  111.  322* 
If  there  was  anything  Inherently  improbable  in  the 
testimony  of  the  witnesses  to  the  custom,  it  should  appear  without 
reference  to  any  defense  testimony.  We  fall  to  see  any  inherent 
improbability.  We  are  not  prepared  to  say  that  the  testimony  of 
these  witnesses  Is  contrary  to  the  general  knowledge  and  experience 
of  mankind  or  that  it  exceeds  human  belief.  Cases  cited  by 
defendant,  or  referred  to  in  cases  cited  by  defendant,  contain  facte 
which  support  our  view.  There  is  no  question  of  the  testimony 
contravening  laws  of  nature  or  of  science.  The  question  whether 
the  testimony  is  necessarily  impossible  under  the  circumstances 
of  the  oase  inoludes  consideration  of  the  defense  testimony. 
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Defense  testimony  of  the  nhysioal  circumstances  discloses 
discrepancies  in  the  testimony  of  the  witnesses,  If  the  train 
traveled  on  track  7,  it  would  be  impossible  for  3  switches  to  be 
thrown.  The  first  switch  on  track  7  has  no  use  for  a  train 
traveling  on  that  track.  Its.  use  is  to  complete  the  switch  of  a 
train  from  track  6  to  track  7,  The  only  switoh  whioh  could  be 
used  where  a  train  traveled  exclusively  on  track  7  is  at  the  Wye, 
The  boys  testified  that  the  interchange  train  used  track  No,  7 
"every  day"  and  "seven  days  a  week*"  There  is  also  testimony  that 
the  train  used  track  No*  6  once  a  month  or  so.  Heichert  testified 
that  the  boys  waited  for  the  train  between  track  6  and  7,  They 
would  not  wait  here  if  the  train  used  track  No,  6*  If  we  could 
say  with  certainty  that  the  testimony  of  the  boys  was  limited  to 
switches  on  track  7,  there  would  be  merit  in  defendants  contention 
as  to  physioal  impossibility* 

On  cross-examination  one  of  plaintiff's  witnesses  said 

the  first  switoh  was  after  the  tracks  leave  the  top  of  the  hill 

and  have  started  down  grade;  that  one  is  right  after  the  turn  to 

come  off  the  right  of  way;  and  that  he  didn't  believe  there  was  any 

switoh  on  the  top  of  the  right  of  way.  Then  the  following  transpired 

in  the  examination; 

"Qr,  Examine  this.  Here  are  the  other  two  also.  That 
is  correct,  isn't  it? 

A*  Yes," 

There  is  nothing  in  the  reoord  to  show  what  "this"  referred  to.  It 

is  not  certain  that  the  reference  is  to  plaintiff's  exhibit,  or 

photograph  of  the  interchange  track  on  the  down  grade,  though  during 

previous  examination  plaintiff  and  the  examiner  were  examining 

that  photograph.  There  is  no  indication  what  counsel  meant  by  Hthe 

other  two,"  It  would  seem  he  was  referring  to  the  other  two  of 

the  three  switches  which  plaintiff  had  testified  to,  'Te  infer  from 

the  question  and  answer  quoted  hereinabove  and  from  the  testimony 
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of  Wilkins,  that  defense  counsel  did  not  consider  Wilkins"  testimony 

as  limited  to  track  7.  It  was  possible  for  the  train  to  come 
on  track  6,  one  switch  to  be  thrown  to  move  it  on  to  the  inter- 
change track,  the  second  switch  to  be  thrown  there  to  complete 
this  movement,  and  the  third  switch  to  be  thrown  to  move  the  train 
into  the  north  branch  of  the  Wye*  This  would  leave  the  "one 
coming  back  into  the  Harbor  track,"  The  boys  did  not  testify 
that  they  went  to  the  right  of  way  every  day.   The  fact  that  the 
trainmen  testified  to  a  switching  procedure  which  would  exclude 
that  testified  to  by  the  witnesses  is  not  relevant  on  this  point. 

We  cannot  say  either  that  the  disputed  testimony  is 
necessarily  Impossible,  because  of  the  defense  testimony  that  the 
switches  used  for  the  movement  from  track  5  to  7  were  locked 
except  when  the  trainmen  who  kept  the  keys  unlocked  them.  The 
testimony  was  that  these  cross-over  switches  were  looked  at  all 
times.  This  is  a  difficult  question.  We  do  not  feel  it  is  one  we 
must  answer  on  the  basis  that  it  would  be  a  physical  impossibility 
for  the  switches  to  have  been  unlocked  while  the  custom  was  being 
pursued.  We  see  no  merit  to  the  contention  that  because  the  switch 
lever  weighed  35  wounds  and  moved  approximately  900  pounds  of  rail, 
that  the  testimony  should  not  foe  believed.   There  was  testimony 
that  a  "gang"  of  six  or  eight  boys  joined  in  the  activity  and  that 
the  steel  rods  slid  on  greased  metal  plates* 

Because  of  the  foregoing  conclusions  we  believe  there 
was  evidence  tending  to  prove  the  custom.  There  was  evidence  tending 
to  prove  that  there  was  a  custom  prior  to  the  day  of  the  accident. 
There  is  also  evidence,  aside  from  that  excluded,  jviven  by  olalntiff 
as  well  as  Russell  leichert  from  which  the  jury  could  infer  that 
the  reason  for  the  presence  of  the  boys  on  the  right  of  way  on  that 
day  was  in  pursuit  of  the  custom. 
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Defendant  contends  there  was  no  evidence  that  an 

invitation  was  extended  to  plaintiff;  none  of  a  duty  on  defendants 

and 
part  to  provide  a  lookout  to  warn  plaintiff ; /none  that  it  was 

guilty  of  negligence  which  proximately  caused  plaintiff's  injury. 

There  is  no  material  change  in  the  testimony  on  plaintiff's  behalf 

in  the  two  trials.   In  the  first  case  we  decided  these  contentions 

against  defendant  and  we  believe  the  same  decision  is  proper  in 

this  case.  The  same  is  true  of  the  question  of  plaintiff's 

contributory  negligence.  Maskallunas  v.  C.  &  W.  I.  R.  R.  Co., 

318  111.  142;  Brlney  v.  I.  0.  R,  R.  Co.,  324  111.  Aop.  375. 

We  hold  that  the  trial  court  properly  submitted  plaintiff's 
case  to  the  Jury.  Defendant's  motion  for  a  directed  verdict  and 
Judgment  notwithstanding  the  verdict  were  properly  denied. 

Defendant  also  argues. that  the  verdict  is  against  the 
manifest  weight  of  the  evidence* 

The  boys  who  testified  on  this  trial,  by  their  testimony, 
placed  themselves  more  than  50  feet  north  of  the  signal  blocks 
until  the  train  came  along.  In  the  first  trial  they  said  they 
were  right  at  the  blocks  on  the  north  side.  This  change  in  testi- 
mony, defendant  says,  was  made  to  bolster  the  failure  of  the  lookout 
theory  and  to  avoid  the  predicament  of  being  where  it  would  have 
done  no  good  to  have  had  a  lookout.  This  was  involved  in  the 
Juries1  consideration  of  defendant's  negligence.  It  may  have 
deoided  that  a  lookout  should  have  been  where  he  could  have  seen 
the  boys  to  warn  them  in  either  event.   The  same  can  be  said  with 
respect  to  plaintiff's  attempt  to  climb  on  the  train  after  the 
caboose  and  several  cars  had  gone  by.  The  Jury  heard  the  impeaching 
testimony,  observed  the  witnesses  when  confronted  with  the  difference 
in  testimony  and  heard  what  explanations  were  given  therefor* 
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The  accident  occurred  in  July  1937.  Briney  wae  then  less  than  9 
years  old,  Reichert  ll£  and  Wilkins  14.  The  first  trial  was  in 
1942,   The  instant  trial  in  1945.  At  this  trial  Reichert  said 
things  were  fresher  in  hie  mind  at  the  first  trial* 

Defendant's  introduction  of  its  rules,  prohibiting 
giving  away  of  its  property  by  employees  and  limiting  the  authority 
to  unlock  switches;  of  the  statutes  and  ordinances  referring  to 
boarding  moving  trains  and  the  delinquency;  and  its  argument  that 
giving  authority  to  employees  to  extend  the  invitation  would  be 
ultra  vires,  were  part  of  defendant's  case  bearing  upon  its  theory 
that  the  story  of  the  custom  was  incredibile.   .re  see  no  merit  to 
the  contention  that  the  employees  had  no  authority  to  invite  the 
boys  and  that  defendant  should  not,  therefore,  be  liable.   In 
the  first  appeal  we  showed  the  inapplicability  of  Oatman  v.  St.  Louis 
Southwestern  R.  R.  263  3.  ».  139,  cited  to  the  contention.  Bourne 
v.  Southern  Ry.  Co..  33  S.  E.  (2)  239  presents  a  radically  different 
situation  than  confronts  us.  In  Smith  v.  Terminal  R.  R.,  85  3#.W. 
(2)  425  plaintiff  was  on  the  tracks  solely  for  his  own  benefit. 

The  cases  cited  dealing  with  trespassers  are  not  pertinent* 
The  jury  saw  and  heard  plaintiff;  they  had  testimony  such  as  that 
he  grew  up  in  a  railroad  atmosphere,  from  which  to  infer  his  intel- 
ligence and  to  make  a  fair  test  of  his  prudence  at  the  time  of  the 
accident.   It  had  the  disputed  testimony  as  to  previous  warnings 
given  him  and  a  warning  from  one  of  the  boys  against  boarding  the 
train  on  the  day  of  the  accident.  We  cannot  say  that  any  finding 
that  he  used  ordinary  care  under  the  circumstances  was  wrong. 

Defendant  further  contends  that  the  testimony  of  the  boys 
referring  to  the  custom  is  especially  against  the  overwhelming  weight 
of  the  evidence.  I  t  is  not  necessary  for  us  to  state  whether 
plaintiff's  evidence  convinced  us.  On  motion  for  a  new  trial  the 
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trial  oourt  refused  to  set  aside  the  verdlot  as  against  the  manifest 
weight  of  the  evidence.  The  Jury  must  have  believed. the  witnesses 
for  the  plaintiff.  We  oannot  say  it  should  not  have.  This  was  the 
second  Jury  that  believed  testimony  in  plaintiff's  behalf.  We 
cannot  say  the  verdict  is  against  the  clear  weight  of  the  evidence. 
We  have  read  the  cases  cited  on  this  point  by  defendant  in  arriving 
at  our  conclusion, 

. Defendant  complains  of  certain  instructions  given  for 
plaintiff.  We  think  Instruction  No.  13  was  correct.  This  follows 
from  what  we  have  said  of  the  right  of  the  jury  to  infer  the 
purpose  of  the  boys  on  the  day  of  the  accident,  from  the  testimony 
of  the  purpose  of  other  boys  previously,  and  from  what  we  have 
said  of  the  claim  that  the  evidence  failed  to  show  authority  on  the 

part  of  defendant's  employees  to  extend  the  invitation*  Our 
conclusions  in  this  opinion  so  far,  also  led  us  to  determine  that 
instruction  No,  14  is  proper.  We  do  not  think  that  the  word 
"warning"  was  misleading.  The  instruction  sufficiently  stated 
the  requirement  of  plaintiff's  due  care. 

We  think  the  trial  oourt  properly  refused  defendant's 
instruction  No.  3,  It  is  preemptory.  It  disregards  the  elements 
of  plaintiff's  status  at  the  time  of  the  accident.  In  C,  R,  I.  &  P, 
R.V,  Co.  v.  Elnlnger.  114  111,  ?9j  and  0.  &  W»  I.  H,  R.  Oo.  v„  Roath. 
35  111,  App,  349,  the  Instruction  was  Justified  on  the  evidence 
presented.  Instruction  No,  4  was  properly  refused.  Without 
stating  the  hearing  of  the  Village  Ordinanoe  on  this  case,  it 
was  confusing.  The  same  is  true  of  revised  instruction  No,  5, 
There  was  no  contention  by  anyone  that  plaintiff  was  a  licensee. 
Defendant's  position  was  that  he  was  a  trespasser.  Plaintiff's 
that  he  was  an  invitee.  In  any  event  given  instruction  No.  15 
protected  defendant  on  the  t>olnt# 
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We  are  unable  to  see  any  cause  for  complaint  because  of 
the  trial  court's  refusal  to  withdraw  a  juror  and  continue  the 
case  at  defendant's  request  for  alleged  orejudicial  conduct  of 
plaintiff's  mother.   The  court  heard  evidence  on  the  motion.  The 
record. of  the  evidence  is  before  us.  We  approve  the  court's 
ruling. 

Finally,  we  see  no  merit  in  the  contention  that  the 
verdict  of  :?35,000  was  excessive. 

For  the  reasons  given  the  judgment  is  affirmed. 


JUDGMENT  AFFIRMED, 


LEtfE,  P.J.  AND  BURKE,  J.  CONCUR. 
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Herman  Licks toadt  and  William  Pons,  real  estate  brokers, 
started  a  suit  in  the  Circuit  Court  oi  Lchoriry  County  against  Louis 
A.  Cox  and  Ms  v/lfe,  Lossie  M«  Cox,  for  |1500«00j  which  they  claimed 
(as  a  real  estate  commission  In  procuring  a  buyex'  for  the  Cox  farm. 
A  trial  was  had  before  the  Court,  without  a  jury,   The  Court  found 
in  favor  of  the  plaintiffs  and  rendered  juLjiont  for  ("1500.00.   It 
is  from,   this  jud^iont  tliat  the  appeal  is  prosecuted  to  this  Court, 

It  is  claimed  by  the  apjiellant  that  the  complaint  does 
let  state  a  good  cause  of  action,  and  therefore  the  judgment  cannot 
be  sustained.   I7e  find  no  merit  in  this  contention. 

It  is  also  contended  tliat  the  Court  admitted  improper 
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evidence,  and  that  there  Is  a  variance  in   the  allegations  of  the 
complaint,  and  the  proof,   Shi  abstract,  Which  consists  very  largely 
of  questions  and  answers,  as  contained  in  bhe  record,  shows  the  cane 
was  hotly  contested  and  a  great  many  objections  were  made  to  the 
testimony.   The  Court  very  properly  stated  In  his  final  analysis 
of  the  case,  he  considered  only  the  evidence  which  was  properly  ad- 
mitted.  On  appeal  wo  will  consider  that  this  is  the  only  evidence 
that  he  regarded  in  arriving  at  his  conclusions,  "re  are  also  con- 
vinced that  there  is  no  variance  between  the  allegations  of  the 
complaint  and  the  proof. 

The  Issues  are  mainly  one  of  fact.   The  record  discloses 
that  Ilr.  hicksteadt  had  a  conversation  with  the  Coxes  come  time 
during  tho  year  1942,  relative  to  the  sale  of  the  fam.   negotiations 
between  then  continued  during  that  year  and  the  year  1943.  At  one 
time  hr.  Llcksteadt  had  a  writ  ton  contract  for  the  exclusive  sale  of 
the  farm  at  $200*00  per  acre.   This  contract  expired  by  its  own  toxins 
within  ten  days  of  its  date,  and  00  sale  was  made.   Mr,  Ficksteadt 

'  been  doing  business  with  another  real  estate  broker,  171111am  Fens, 
and  interested  him  in  tho  sale  of  this  place.   Ilr.  Fens  took  different 
parties  to  see  the  farm,  and  had  several  conversations  with  the  Coxes 
relative  to  chc  same.   Finally  hr.  Fens  took  Louis  Barkei  to  see  the 
farm,  and  interested  him  in  the  purchase  of  the  saae.   During  tho  latter 
part  of  December  1943,  hr.  F*$S  wont  to  the  Coxes  and  submitted  a  propo- 
sition to  them  that  hr.  Barkei  would  pay  §30,000.00  for  the  farm, 

;,000.00  cash  and  the  balance  or   C'27,000.00  on  the  first  day  of  Jan. 
1944.   The  Coxes  were  to  remain  on  the  far;-!,  rent  free,  until  harch 
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1,  1945,   Barlcei  mi  to  pay  the  taxos  and  insurance  on   the  farm. 
Barlcei,  Pens  and  hickstoadt  all  testify  that  the  Coxes  accepted  this 
offer  and  that  Pens  was  to  have  a  written  contract  dbpawnj  and  present 
it  for  the  Coxes'  signature  .o  e  v;ime  after  the  first  of  Jan.  1944, 
because  they  did  not  want  the  capital  gain  on  the  sale  of  the  farm 
to  "be  included  in  their  1943,  income  tax.   The  Coxos  denied  that  they 
over  accepted  the  offer.   Lliey  claim  they  told  the  plaintiffs  and 
darkei  that  they  would  have  to  wait  and  see  how  much  the  income  tax 
would  be. 

It  is  a  well  established  rule  of  law  that  where  a  case  is 
tried  before  a  Court  without  a  jury,  or  with  a  jury,  when  properly 
instructed,  their  findings  should  be  conclusive,  unless  a  Court  of 
review,  from  an  examination  of  the  evidence,  decides  that  their 
finding  is  contrary  to  the  manifest  weight  of   the  evidence.   The 
decision  of  the  'trial  court  is  contained  in  the  abstract,  part  of 
which  is  as  follo\va;   !!dhe  Court  couldn't  help  but  note  the  fact 
that  the  defendants  in   hd    their  testimony,  were  in  almost  every 
instance,  very  'vague  in  regard  to  what  was  said  and  done  at  the 
various  meetings  of  the  parties.   It  was  only  wlion  some  little  in- 
cident or  bit  of  conversation  sight  liave  adversely  affected  them  that 
they  became  precise  or  ^positive  in  their  version  regarding  the  same." 

a   Court  also  comments  upon  the  fact  that  the  testimony  of  the 
plaintiffs  and  Barkel  was  concise,  and  he  believed  their  story  to  be 
true.   Prom  our  reading  of  the  record,  we  have  come  to  the  same  con- 
■-l..,':ion  as  the  trial  court,  a:u.  una-:  die  plaintiffs  havo  a     -ished 
their  ease  by  a  clear  preponderance  of    die  evidence.   The  judgment  of 
the  trial  court  should  be  affirmed.. 

Judgment  affirmed. 
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Bristow,  J. 

This  is  an  appeal  from  the  Circuit  Court  of  Lake 
County  where  the  appellant  was  a  defendant  in  a  forcible  detainer 
action,  and,  wherein,  the  appellee  sought  possession  of  certain 
premises  being  occupied  by  appellant  in  Highland  Park,  Illinois. 
Th^re  was  a  Jury  trial,  and  at  the  close  of  all  the  evidence  the 
Circuit  Court  granted  appellee's  motion  for  a  directed  verdict  and 
entered  judgment  thereon,  giving  possession  of  the  premises  In 
question  to  appellee. 

Appellant  contends  here  that  the  trial  court  erred  in 
determining  that  there  was  no  issue  of  fact  to  be  submitted  to  the 
Jury,  and  furthermore,  that  it  erred  in  holding  the  "60  day  notice" 
was  sufficient.   Giving  consideration  to  these  contentions,  let  us 
briefly  review  the  evidence  adduced  on  th^  trial:   Phillip  M.  Carnes, 
a  witness  called  by  appellee,  testified  that  he  was  employed  by  the  less- 
or, end  that  he  served  8  notice  to  terminate  the  tenancy  in  question 
^n  February  12,  1946,  which  notice  called  upon  the  Shore  Line  Yellow 
Cab  Comppny  to  vacate  on  the  17th  day  of  April,  1946.   Carnes 
further  testified  that  he  remembered  the  date  upon  which  the  notice 
was  served  because  he  made  a  memorandum  or  notation  upon  a  letter 
which  read  as  follows:   "Both  notices  served  on  lessees  personally 
2gM  February  12/46  P.M.C."   Appellant  argues  that  the  record  shows  that 
this  memorandum  upon  which  Carnes  relied  to  refresh  his  recollection 
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was  written  upon  a  letter  dated  February  26,  1946;  and,  that  this 
being  true,  It  vas  Impossible  for  him  to  have  made  the  entry  at  the 
time  he  snid  he  made  it,  namely,  immediately  after  serving  the 
notices  on  February  12.   However,  the  record  plainly  shows  that 
the  notation  was  made  on  a  letter  from  an  attorney  by  the  name 
of  C.  H.  Jones,  bearing  the  date  of  February  11,  1946,  which 
letter  was  marked  Plaintiff's  Exhibit  5. 

Appellant  further  argues  that  the  notice  served  upon 
appellee  was  defective,  and,  consequently,  appellant's  motion  for 
a  directed  verdict  at  the  close  of  plaintiff's  case  should  have 
been  allowed.   The  nature  of  appellant's  contention  can  be  made 
clear  by  quoting  from  his  brief:   "Defendant's  rent  was  due  on  the 
first  dsy  of  each  month.   Having  paid  its  rent  for  the  month  of 
February,  its  possession  fro  that  month,  could  not  be  affected  or 
distrubed.   Rent  for  the  month  of  April,  1946  was  due  on  April  1st, 
and  when  paid  would  have  entitled  defendant  to  remain  for  the  entire 
month  of  April.   We  cannot  conceive  how  a  tenant  whose  rent  is  by  the 
month,  can  be  required  to  pay  its  rent  for  a.  period  and  still  be 
required  to  vacate  before  that  period  is  up.   There  was  no  pDOVision 
In  the  lease,  and  we  know  of  none  in  law  which  makes  rent  apportlon- 
able."   It  was  his  theory,  therefore,  that  the  tenant  could  not  have 
been  required  to  vacate  before  April  30,  1946.   This  argument  is  not 
valid,  and  cases  cited  in  support  thereof  are  not  in  point  because 
the  written  lease  in  this  case  provided  that  the  landlord  could  do 
exactly  what  he  did  do.   The  provision  applicable  reads  as  follows: 
"It  is  expressly  agreed  that  this  lease  may  be  terminated  at  any  tine 
during  its  terra  by  the  lessor  upon  sixty  days  written  notice  to 
leasee."   The  following  language  employed  by  the  Court  in  the  esse  of 
Frederick  W.  B.  May  fr  Freeman  Rice.  108  Mass.  150,  appropriately 
considers  this  question  and  disposes  of  same  adversely  to  appellant's 
claim  which  is  as  follows.   "The  Court,  referring  to  the  oral  extension 
said,  'This  agreement  undoubtedly  created  a  tenancy  at  will  commenc- 
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lng  June  6,  1869.   But  a  tenancy  at  will  may  be  terminated  not  only 
in  the  manner  provided  by  the  statute,  but  at  any  time  and  in  any  mode 
mutually  agreed  upon  by  the  parties.   As  the  parties  in  this  cr.se 
have  entered  into  a  contract  as  to  the  time  and  mode  of  terminating 
the  tenancy  their  rights  are  to  be  determined  by  the  fair  construction 
of  that  contract,  and  not  by  the  technical  rules  which  aoply  to  the 
termination  of  a  tenancy  at  will  where  there  is  no  contract  on  the 
subject.   1he  stipulation  between  the  parties  was  'that  either  party 
might  terminate  the  tenancy  by  giving  one  month's  notice  to  the  other 
in  writing. '   By  the  natural  import  of  this  language  we  think  that 
either  party  may  give  written  notice  to  the  other  at  any  time, 
and  the  tenancy  be  terminated  at  the  expiration  of  one  month  therefrom. 
There  is  no  provision  in  the  contract  that  the  month's  notice  shall 
expire  at  the  end  of  a  quarter,  or  of  a  calendar  rmnth;  ani  we  ought  not 
to  introduce  into  court,  by  implication,  such  stipulation,  unless  it 
clearly  appears  from  the  whole  contract  that  such  was  the  intention 
of  the  parties. " 

On  behalf  of  the  appellant,  there  was  called  as  a  wit- 
ness a  Mr.  Frank  Setter,  President  of  the  Yellow  Cab  Company,  the  person 
on  whom  the  notice  to  quit  was  allegedly  served.   On  the  trial  of  this 
cause  before  the  Justice  of  the  Peace,  he  had  apparently  testified 
that  he  did  not  remember  when  the  notice  was  served.   On  the  trial 
before  the  Circuit  Court,  he  said  that  to  the  best  of  his  recollection 
the  date  of  the  service  was  around  -bout  February  18.   On  cross 
examination,  he  testified  that  he  did  not  remember  just  when  he  was 
sepved  or  what  was  his  testimony  on  the  former  trial.   In  view  of  the 
equivocal  and  uncertain  character  of  Ketter's  testimony,  we  believe 
that  the  trial  court  was  fully  justified  in  concluding  that  there  was 
a  proper  notice  to  terminate  the  tenancy,  and  that  there  was  no  issue 
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Carries, 
a  conversation  with  Ketter  wherein  he^admitted  that  there  was  not 

sixty  days  intervening  between  the  dete  of  service  and  April  17. 

Inasmuch  as  Carnes  had  testified  on  direct  examination  that  he  had 

served  the  notice  in  question  on  a  date  which  was  more  than  sixty 

days  before  April  17,  it  seems  that  it  would  have  been  proper  to 

permit  inquiry  relative  to  this  apparent  inconsistency.   The  record 

discloses,  however,  thpt  better  was  asked  by  his  own  counsel  if  any 

such  conversation  took  place,  and  his  answer  was  "No."   Consequently, 

any  error  committed  by  the  Court  was  not  harmful,  and  would  not 

Justify  a  reversal. 

In  view  of  the  foregoing,  we  are  of  the  opinion  that 

the  Judgment  entered  herein  should  be  affirmed. 

JUDGMENT  AF  F IRMED . 
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THOMAS  HOLLIS  WEAVER,  a  Minor,  by  ) 

CLOE  WEAVER,  his  Mother  and  Next  ) 

Friend,  ) 

Appellee,  ) 

) 
v.  ) 

) 
A.  A.  SPRAGHE  and  BERNARD  J.  FALLON,  )  APPEAL  FROM 
Trustees  of  CHICAGO  BAP ID  TRANSIT     )     SUPERIOR  COURT 
COMPANY,  a  Corporation,  )      OF  COCK  COUNTY. 

Defendants.       ) 

) 

) 

) 
BERNARD  J.  FALLON,  as  Sole  Permanent  )  I 

Trustee  of  CHICAGO:  RAPID  TRANSIT      )  ' 

COMPANY,  a  Corporation,  )  O  p3 

A.pellant.    ) 

) 
MR#  PRESIDING  JUSTICE  O'CONMOU  3E&IVE1  ED  ,:     ENI  N  OF  THE  COURT. 

Plaintiff,  a  minor,  by  his  next  friend,  brought  an  action 
against  the  trustees  of  the  Chicago  Rapid  Transit  Company  to 
recover  for  personal  injuries  sustained  while  he  was  in  the 
act  of  boarding  one  of  defendant'1 6  southbound  passenger  cars 
at  the  Bryn  Mawr  Station  in  Chicago.  On  the  trial  the  jury 
returned  a  vordict  in  plaintiff's  favor  for  360,000.  The  court 
required  a  remittitur  of  $20,000  and  entered  Judgment  for 
^40,000.  Defendant  appeals. 

The  record  discloses  that  about  11:27  o'clock  on  the 
night  of  November  27,  1944,  plaintiff,  Thomas  Hollis  Weaver, 
who  was  then  about  20  years  old  and  a  sailor  in  the  Navy, 
stationed  on  the  Navy  Pier,  Chicago,  in  boarding  one  of 
defendant's  southbound  elevated  trains,  was  thrown  and  injured, 
as  a  result  of  which  his  right  leg  was  amputated  at  about  the 
knee.  In  his  amended  complaint  he  alleged  that  he  m&e   in  the 
exercise  of  all  due  care  and.  caution  for  his  on  safety  and 
that  it  was  the  duty  of  dfendant  to  exercise  the  highest 
degree  of  care  consistent  with  the  practical  operation  of 
the  traln» 
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The  evidence  is  to  he  effect  that  plaintiff's  home  was 
in  Alabama;  that  he  had  been  inducted  into  the  Naval  Service 
in  July,  194;.',  in  that  service  had  been  sent  to  a  number  of 
different  places  in  this  country  and  had  been  located  at  the 
Navy  Fier,  Chicago,  for  about  6  months  before  he  was  injured* 
That  for  some  time  he  had  been  calling  on  a  youn  ;  lady  who  lived 
in  The  Bellshore  Apartments,  about  one-half  block  east  of  the 
Bryn  Mawr  HLH  Station.  That  on  the  day  he  was  injured  he  met 
the.  young  lady  as  per  arrangement  in  downtown  Chicago  and  they 
went  to  her  apartment  where  they  had  something  to  eat  and  about 
11:1-5  o'clock  of  that  evening,  he  left  to  return  to  the  Navy 
Pier*  That  he  went  to  the  Bryn  Mawr  MLM  Station,  which  is  located 
about  5600  north  in  Chicago,  paid  his  fare,  ascended  the  stairs 
to  the  platform,  located  between  the  4  tracks  of  the  Elevated 
Railroad  -  the  west  2  tracks  being  for  southbound,  and  the  2 
to  the  east,  northbound  traffic.  The  train  consisted  of  3  cars 
with  a  crew  of  3  men;  the  motorman  -  the  conductor,  wbo©»  duties 
were  toraopen  and  close  the  rear  side  door  of  the  first  car  and 
the  front  side  door  of  the  second  car  and  to  signal  the  motorman 
after  he  had  received  the  signal  from  the  guard,  whose  duties 
were  to  operate  similar  doors,  one  located  at  the  side  and  rear 
end  of  the  second  car  and  the  other  at  the  side  and  front  of  the 
third  car. 

Plaintiff's  testimony  is  that  just  after  he  ascended  the 
stairs  and  reached  the  platform  a  southbound  train  whic  he 
intended  to  board,  had  stopped  to  permit  passengers  to  alight 
and  to  "board  th  train;  that  he  took  a  few  steps  towards  the 
south,  saw  the  rear  side  door  of  the  first  car  open  but  the  side 
door  on  the  second  car  near  the  front  end  was  closed;  that  he 
put  his  left  foot  into  the  door  of  the  first  car  when  the  train 
started  up,  and  the  door  closed  on  his  foot;  that  he  held  on 
to  the  grab  irons  for  a  short  distance,  t.ien  something  struck  him 
in  the  back  and  he  fell*  He  found  that  his  right  leg  was  badly 
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Injured  somewhere  below  the  knee;  that  he  called  for-  jaelp 

and  that  some  lady  who  lived  In  one  of  the  apartments  Just  east 

of  the  tracks  heard  his  cries,  called  the  fire  department  and 

he  was  removed  to  a  hospital.  He  further  testified  that  he 

called  to  the  conductor  whom  he  saw  standing  In  thp  front  end 

of  the  second  car  to  open  the  door  of  the  second  car. 

The  conductor,  called  hy  defendant,  testified  that  the 
train  stopped  at  the  Bryn  Mawr  Station;  some  pas •  engers  alighted 
and  others  bo*r&e&  the  train;  that  he  heard  someone  shout,  "saw 
someone  running  on  the  platform"  hut  did  not  knew  that  plaint Iff 
was  injured  until  he  arrived  at  the  end  of  hl~  run  which  was 
83rd  and  Stony  Island  avenue  la  distance  of  about  15  miles.] 
There  ia  other  evidence  in  the  record,  some  of  which  will  he 
hereinafter  referred  to» 

Counsel  for  defendant  contends  that  "The  court  erred  in 
refusing  to  direct  a  verdict  for  defendants  and  in  denying 
defendants'  motion  for  Judgmeagt  notwithstanding  th©  verdict." 
In  support  of  this  counsel  say  that  "The  plaintiff  made  two 
distinct  and  separate  statements  of  the  fac  s  relating  to  the 
accident:  one  upon  the  witness  stand  upon  the  trial  of  the  case; 
the  other  In  a  statement  made  in  the  Wesley  Memorial  Hospital  In 
Chicago,  on  December  13,  1944,  which  was  16  days  after  the 
accident.  Those  two  ve  along  of  the  accident  are  in  many 
substantial  and  vital  respects  directly  conflicting  and  wholly 
irreconcilable."  8ut  counsel  say  that  on  the  motion  for  a  di- 
rected verdict  or  for  Judgment  n.  o.  v.  all  the  evidence  tending 
to  prove  plaintiff's  case,  with  all  reasonable  inferences  that 
■ay  be  drawn  therefrom,  must  b  taken  as  true  and  therefore  they 
limit  their  argument  to  the  ver  ion  given  by  plaintiff  on  the 
witness  stand  and  that  all  of  plaintiff's  evidence  fails  to  prove 
any  charge  of  negligence  against  defendant  or  that  plaintiff  was 
in  the  exercise  of  ordinary  care  for  his  own  safety. 

3e  think  this  contention  cannot  be  sustained.  Plaintiff 


I 


•I 

qled  tot   b*lls\o  ed  ?orf?    ;a«tnai   ed?  woXatf  aiariwanroa  AOT«{,ci 
aras*   ?a#t  a?n*ar?T*q»  ad^  to  sno  c.I  ftovil  ©dw  x*>sl  anoo  ?*d?  6fl* 
has  taemttAqnb  *ntt  ad?  bulla*   ,aa.lta  aid  tn*9tt  aioat?  «rf#  to 
*d  ?*d?  &aiti?B»?  t-  all     . Ia?Iqaod  a  o?  Jbavonat  a  aw  sri 

-■■   ?nott   *A1  n.'  *?a  w«a   aat  arodw  te?ottbfloo   txl^   o?  &eIXao 

r  )»n  ad?  to  toofc  art*  naqo  q?  ta©  fenooaa  ad?  la 

ad?  ?*d?  frait  iata6  vf  fceXIa     ,  ttoo  m 

bntti?:  a©  aaoa    ;cci?ja?8  'XwaM  etxtfi  ad?  ?a  &»qqo?p  aim? 

*/&»■"    %$uod»   am.  oao*   M*"^   ad  ?ad?    ;*£«*?  ad?  &9&i*od  ai-srf?o  5na 
Hi  *'OiT";'  ton  616  ?ird  *anol?aXq  ad?  00  scimurx  enoan 

a  aw  rioirfw  nut     Id  to  oca  ad?  ?d  ©avitta  ad  ll&nu  btnultit  nam 
Italia  91  tn/oda  to  #*«*?» if  *1  awnav*  ft/talal  Tflo?8  bo*' b*G6 
«■■:,  to  aaoa    %JWco9'j   ad?  n  J   aorta&ira  tad?o   |j   ersd? 

•o?  fcattatat  td?taaX9t©d 

i  edT"   ?ad?  afcfl*?«oo  ?n*6nate3  tot  XoarstfeO 

Wlxneb  r.l  btiA  a?naJtaataA  tot  ?oi&tov  a  ?©©**!©  o?  ariistr 

1  'oibtev  3d?  M«»8Aw(,  tot  col?©*:   >e?flAbaatab 

mi  tti?fll£r  ?«d?  ^a*  Xaaauoo  aid?  to  ?Toqq0a  nl 

ed?  o?  anl?aJ:et  ro*l   ad*   to  «?r;***?a?B   etarcaq^e  bci&  ?oni?8lft 

I   to  Iain?  ad?  floqu  ©n*?.i  a»*n?iw     ad?  noqw  eno   :?ne©i©©« 

1  a&sc  ?fia«e?(i?a  a  al  ted?o  ed? 

ad?  na?t«  a^aft  dX  a«»  doJtdw   t**GX   ,SX  tad«*©eG  sto   ,o&aoidD 

^ajMB  nX  a*ta  . ->•»  ad?  to  anoia  «▼  «w?  aeor.T     •faaJbloaa 

iai?ailt«aa  x^f?'><w2&  a?eaqaat  Xafiv  *>«*  '*?atf«a 

a  tot  no,  tea  ed?  ao  f»di  x**  Xaacwo©  ?w8     "*©I'cfaXio«ooo*rii 

va  ad?  IX*  »v   »o  .a  Snwgbvl  tot  to  ?aiJ&tav  fe«?»at 

ciatatfli   oldaaaaAat  Ila  rf?ia   ,aaso  a*ttl?nljelq  avotq  o3 

V  ?  aa  «ajf«?     d  ?p;var  (nottat9ri?  mratft  ad  van 

j  reo  ilq  %d  narXs  xtai^tav  *d?  o?  $sn*xufiiM  tlad?  flaiX 

svotq  0?  5  fiat  aauaftir©  a,ttX?ul«Xq  to  XXa  ?ad?  Jina  fixutfo  •*afl?iw 

aaw  »t  'od^  to  ?nef»neta6  ?ania|w»  ©sjfta^Xjtsn  to  astadfi:.>  t«« 

.V  1    ©rt«0   tt*fl^**JO  to   ^ 


4* 

testified  that  the  train  had  Just  stooped;  that  he  went  to 
the  rear  door  of  the  first  oar  which  was  open,  that  he 
stepped  Into  the  car  when  It  started  up  and  was  thrown  and 
Injured*  We  think  It  obvious  that  If  this  were  all  the 
evidence  the  trial  court  could  do  nothing,  under  the  law,  hut 
deny  defendant's  motion  for  a  directed  verdict  or  for  Judgment 

S*  £*  I* 

A  further  argument  is  made  by  counsel  on  this  same 
point  that  since  plaintiff  "based  his  claim  solely  on  the 
alleged  relation  of  carrier  and  passenger,  he  could  not  recover 
except  by  proof  of  facts  showing  that  said  relationship  existed 
at  the  time  of  the  accident*"  fhls  contention  Is  admitted  by 
counsel  for  plaintiff  but  it  is  their  contention  that  the 
relation  of  passenger  and  carrier  existed  at  the  time  plaintiff 
was  injured* 

In  dm. vis  v*  So.  aide  Elevated  R«  R.  Co.,  215  111,  ,&pp. 
24,  another  division  of  this  court  held  that  where  plaintiff, 
who  traveled  as  a  passenger  on  one  of  defendant's  elevated  trains, 
and  after  she  alighted  and  was  descending  the  stairway  to  the 
street  below,  slipped  on  a  banana  peel  which  lay  on   the  stair- 
way, she  was  still  a  passenger  and  the  burden  of  rebutting  the 
presumption  of  negligence  rested  upon  defendant.  On  appeal  to 
the  Supreme  court  the  Judgment  was  reversed,  292  111,  378, 
where  the  court  said:   "The  preoise  question  does  not  seem 
to  have  been  definitely  decided  by  this  court,"  And  that 
"The  decisions  are  not  all  in  harmony,  though  the  weight  of 
authority  seems  to  be  that  as  to  station  buildings  and  other 
appurtenances  only  ordinary  or  reasonable  care  is  required," 
The  court  then  refers  to  and  discusses  a  number  of  authorities, 
some  of  which  held  that  the  highest  degree  of  care  is  recuired 
on  the  part  of  railroads  as  to  their  stations,  but  pointed  out 
that  a  greater  degree  of  care  was  required  by  railroad  companies 
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when  a  person  was  boarding  the  train  then  when  he  was  in  the 
station  for  the  purpose  of  taking  the  train,  and  overruled 
any  former  decision  that  seemed  to  support  the  contrary. 

In  Chicago  &  Eastern  111-,,  R.  R»  Co*  v.  Jennings.  190  111, 
478,  it  was  held  that  what  facts  will  create  the  contract  relation 
of  carrier  and  passenger  is  a  question  of  law  and  when  the 
existence  of  such  relation  is  in  controversy  it  is  the  fluty  of 
the  court  to  give  a  proper  instruction,  informing  the  Jury  what 
facts  ?/lll  be  sufficient  evidence  of  the  contract.  And  speaking 
by  Mr*  Justice  Cartwrlght  the  court  said:  "It  is  not  necessary, 
to  create  the  relation,  that  the  passenger  should  have  entered 
a  train,  but  if  he  is  at  the  place  provided  for  passengers,  such 
as  the  waiting  room  or  platform  at  the  station,  with  the  inten- 
tion of  taking  passage  and  has  a  ticket,  he  is  entitled  to  all 
the  rights  and  privileges  of  a  passenger*  A  railroad  company 
owes  a  general  duty  to  receive  and  carry  those  who  present  them- 
selves at  the  time  and  place  provided  for  passengers  requiring 
transportation.   In  Chicago  and  Alton  Railroad  Co.  v.  Wilson, 
63  111.  167,  Wilson,  after  purchasing  a  ticket  for  a  train, 
was  standing  on  a  platform  constructed  by  the  railroad  company 
for  the  convenience  of  passengers  between  the  main  track  and  a 
switch  track.  He  was  waitihg  for  the  passengers  to  alight  from 
the  train  upon  which  he  expected  to  take  passage,  when  he  was 
struck  and  injured  by  another  train.  Tne  court  regarded  him 
as  a  passenger  and  held  the  company  liable  for  the  character  of 
the  platform " 

In  the  case  at  bar,  plaintiff  testified  that  he  was  in 
the  act  of  boarding  the  car  when  suddenly  the  door  was  closed 
and  the  train  started*  In  these  circumstances  the  relation  of 
carrier  and  passenger  prevailed  and  defendant  was  not  relieved 
from  this  relationship  by  the  fact (as  its  counsel  contend)  that 
the  conductor  ran"  the  bell  for  the  motorman  to  proceed.  The 
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notion  of  defendant  for  Jud  ment  notwithstanding  the  verdict 
wag  properly  overruled. 

Defendant  further  contends  that  "The  court  erred  In 
refusing  to  grant  defendants'  motion  for  a  new  trial,"  for  the 
reason  that  the  judgment  is  against  the  manifest  weight  ot   the 
evidence*  And  that  it  is  the  duty  of  this  court  to  consider 
the  evidence  when  passing  on  this  point.  Obviously  this  is  the 
well-settled  law.  Head  v.  Gumming: s.  324  HI.  hpr>*   60?. 

In  support  of  this  contention  counsel  say  that  plaintiff 
testified  that  the  door  of  the  first  car  was  completely  open, 
while  the  conductor  testified  that  b<*  closed  both  doors 
completely  at  the  same  time  and.  that  after  closing  them  he  did 
not  again  open  them  before  getting  to  the  next  station.  That 
"Plaintiff  and  the  conductor  were  the  only  witnesses  who  gave 
direct  testimony  upon  this  matter*  Their  testimony  is  in 
direct  conflict  and  irreconcilable*"  Counsel  sap  that  It  has 
been  repeatedly  held  by  this  court  and  the  8  preme  court  that 

where  two  witnesses  "one  testifying  to  a  particular  fact,  and 

as 
the  other/ completely  denying  such  fact,  no  prepenOerance  of  the 

evidence  Is  established."  This  is?  certainly  not  >the  law,  there 

different  conclusions  may  reasonably  be  drawn  from  the  evidence, 

the  question  is  for  the  Jury  and  after  the  verdict  is  returned 

and  a  motion  for  a.  new  trial  is  made,  it  is  the  duty  of  the 

trial  Judge,  In  view  of  the  verdict  of  the  jury,  to  consider 

the  preponderance  of  the  evidence.  If  he  enters  judgment  on  the 

ve  -diet  and  an  appeal  is  then  taken  to  this  court.  It  requires 

much  more  for  this  court  to  disturb  the  verdict.  I-lbby.  McNeill 

&  Llbby  v.  Sook.  222  111,  206;  Read  v,  Coaming r.  324  111.  App. 

607;  Turner  v.  Cumminccs.  319  111.  App.  225. 

On  D#eember  13,  1944,  vhioh  was  16  days  after  plaintiff 

was  Injured,  an  Investigator,  accompanied  by  a  young  lady 

stenographer^  went  to  the  Lesley  Hospital  where  plaintiff  was 

being  treated  and  interviewed  him.  The  questions  put  to  him  and 
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his  answers,  were  taken  down  and  afterwards  written  up  and 
were  introduced  In  evidence  by  defendant.  They  cover  about 
19  pages  of  the  record,  In  which  plaintiff,  a  number  of  times, 
says  that  the  rear  door  of  the  first  car  and  the  front  door 
of  the  second  car  were  both  closed  when  he  attempted  to  board 
the  train;  that  he  thought  the  conductor  would  open  the  door  - 
while  in  his  testimony  on  the  trial,  ae  above  referred  to,  he 
testified  that  the  door  on  the  first  car  was  open  and  he  stepped 
In  with  his  left  foot* 

In  reference  to  the  answers  made  by  him,  as  shown  by  the 
statement  In  evidence,  plaintiff  gave  testimony  to  the  effect 
that  after  thf  injuries  and  before  he  was  interrogated,  he  had 
been  given  "shots8  s©  that  he  could  sleep,  and  other  things 
were  done  by  the  physicians  in  charge  so  that  he  did  not 
remember  that  he  gave  the  statement  to  the  Investigator  or  that 
it  was  taken  down  in  shorthand  by  the  young  lady» 

We  have  considered  all  the  evidence  in  the  'ecord  and  are 
of  opinion  that  under  the  law,  we  would  not  be  warranted  in  hold- 
ing that  the  verdict  of  the  jury  in  plaintiff's  favor,  sustained 
as  it  was  by  the  trial  judge,  In  overruling  defendant's  motion 
for  a  new  trial,  is  against  the  manifest  weight  of  the  evidence. 

Complaint  is  also  made  that  the  court  erred  in  giving  an 
instruction  requested  by  plaintiff*  The  instruction  is  as  follows: 
"The  court  instructs  the  jury  if  you  believe  from  a  preponderance 
of  the  evidence  under  the  instructions  of  the  court  that  Thomas 
Hollls  Weaver,  the  plaintiff  in  this  case,  paid  his  fare  and 
was  in  the  act  of  boarding  the  train  in  question  while  the  same 
was  standing  still  with  its  door  open,  then  you  are  instructed 
that  he  became  and  was  a  passenger  tor   hire  on  the  railroad 
operated  by  the  defendant  In  this  oas©»"  It  is  argued  that  this 
instruction  is  erroneous  and  prejudicial  because  it  sets  forth 
"four  separate  facts  and  instructs  the  jury  that  if  they  find 
those  facts  then  the  plaintiff  became  and  .as  a  passenger*"  We 
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think  there  was  no  error  in  giving  thie  instruction*  Klinok  v. 
Chicago  Railway  Company.  262  111*  280.  Under  this  instruction 
the  Jury  were  required  to  find  from  a  preponderance  of  the 
evidence  that  plaintiff  was  in  the  act  of  hoarding  the  car,  after 
paying  his  fare,  and  that  the  door  on  the  car  was  open.  And  if 
they  found  those  facts  then  plaintiff  was  a  passenger  for  hire. 

The  Judgment  of  the  Superior  court  of  Cook  county  is 
affirmed* 

AFFIRMED. 
Niemeyer  and  Feinberg,  J#J#,  concur* 
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RUSSELL  CURL,  a  Minor  by  ALFRED 
C.  CURL,  His  Father  and  Next 
Friend, 

Appellee, 


CITY  OF  CHICAGO,  a  Municipal 
Corporation, 

Appellant. 


APPEAL  FROM  A   , 

SUPERIOR  COURT 
COOK  COUNTY, 

A  o 

3  SO  LA.  331^ 


MR.  PRESIDING  JUSTICE  0» CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  against  defendant  to  recover 
damages  for  pergonal  injuries  which  he  claimed  resulted  when 
an  abandoned  building  collapsed  pinning  him  on  the  sidewalk. 
There  was  a  Jury  trial  and  a  verdict  and  judgment  in  plaintiff's 
favor  for  810,000*  Defendant  appeals, 

Russell  Curl,  a  boy  11  years  old,  who  will  hereafter  be 
referred  fro  as  plaintiff,  on  September  1,  1945,  was  severely 
injured  at  2818  South  Throop  street,  Chicago,  when  a  building 
there  oollapsed  over  the  sidewalk* 

The  record  discloses  that  the  building  was  an  old  one- 
eto^y  frame  which  came  out  flush  with  the  sidewalk,  in  fact 
one  of  the  wooden  steps  leading  into  the  building  was  on  the 
sidewalk*  A  year  before  plaintiff  wa"  injured  an  old  lady! 
who  conducted  a  candy,  ice  cream  and  notion  store  in  the 
building,  passed  away  and  thereafter  the  building  remained 
vacant.  For  several  months  prior  to  the  accident  people  In  the 
neighborhood,  including  children,  entered  the  building  and  took 
out  Joist  and  other  pieces  of  wood*  The  building  was  25  feet 
wide  and  ab^ut  50  feet  deep.  Along  the  building  was  a  sidewalk 
about  five  feet  wide.  There  is  evidence  to  the  effect  that 
for  many  months  prior  to  the  time  the  building  collapsed,  police 
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squads  visited  the  premises  and  chased  children  away  and  other 

persons  from  time  to  time,  saw  children  in  there  tearing  out 

pieces  of  the  building  and  chased  them  away.  That  the  building 

leaned  out  over  the  sidewalk,  from  a  foot  to  a  foot  and  a  half 

for  some  time  before  it  collapsed*  There  is  further  evidence 

to  the  effect  that  plaintiff.  Just  prior  to  the  accident,  was 

in  the  building  chopping  at  a  pillar  and  post, attempting  to  take 

out  some  of  the  boards,  that  two  men  were  on  the  top  of  the 

roof  tearing  it  apart,  and  that  as  the  building  collapsed,  the 

boy  hurried  out  on  to  the  sidewalk,  when  the  building  fell  on 

hlHU  There  is  further  evidence  in  the  record,  but  we  think  it 

f 
unnecessary  to  ref^r  to  it  here. 

Defendant  Slty  contends  that  there  is  no  evidence  "that 
on  the  afternoon  of  September  1,  1943,  the  City  had  the  requisite 
actual  or  constructive  notice  of  the  demolition  of  the  building 
which  caused  its  collapse."  We  think  the  evidence  was  sufficient 
to  notify  the  City  (whose  police  officers  were  passing  the 
building  for  many  days  prior  to  the  collapse  and  had  chased 
children  from  it)  that  the  building  was  leaning  over  the  side- 
walk in  such  condition  that  it  might  reasonably  have  been  antici- 
pated that  it  would  collapse*  The  question  of  notice  was  for 
the  Jury  and  we  think  the  verdict  is  sustained  by  the  evidence. 

Counsel  for  the  City,  in  support  of  their  contention  that 
the  City  did  not  have  actual  or  constructive  notice  of  the 
dilapidated  condition  of  the  building,  cite  and  rely  upon  The 
Trust  Co*  of  Chloago,  etc,  v.  City  of  Chicago «  292  111,  App. 
636  (Abet,)  and  say  it  is  on  all  fours  with  the  case  at  bar. 
In  that  case  suit  was  brought  by  the  administrator  tobrecover 
for  the  death  of  a  ?  year  old  boy  and  damages  for  injuries  were 
claimed  by  the  next  friend  of  a  boy  15  yeare  of  age*  At  the 
close  of  plaintiff's  case  the  court  instructed  the  Jury  to  find 
for  the  defendants*  In  that  case  there  was  a  two-story  frame 
building  located  on  the  rear  of  a  lot  on  Normal  avenue,  adjacent 
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to  the  sidewalk  and  the  boys  were  In  the  building  when  it 
collapsed.  The  building  haa  been  occu  led  by  a  tenant  named 
Galloway  and  his  family  for  three  or  four  years,  and  "only  a  few 
dayp,  before  the  building  collapsed"  the  Galloways  vacated  the 
premises*  In  the  instant  case  the  building  had  been  in  great 
disrepair  for  many  months  prior  to  the  time  it  collapsed.  The 
building  had  listed  or  leaned  over  the  sidewalk  for  a  considerable 
period  of  time  before  the  plaintiff  was  injured. 

Under  the  law  it  ie  the  duty  of  the  City  to  maintain 
its  streets  in  a  reasonably  safe  condition  and  if  it  fails 
to  do  so  after  notice,  actual  or  constructive,  it  ds  liable 
to  one  who  has  sustained  damages  on  account  of  such  negligence. 
Village  of  Palestine  v.  Slier.  £25  111,  630;  Scarpael  v.  City  of 
Chicago |  329  111,  App*  434.  The  latter  case  wag  decided  by  this 
court  and  the  authorities  discussed  and  applied* 

The  City  further  contends  that  the  verdict  and  Judgment 
are  against  the  manifest  weight  of  the  evidence  and  cite 
The  Trust  Co«  of  Chicago  v.  City  of  Chicago.  293  111.  App*  636 
(Abst.)  and  ather  authorities,  i^e  think  this  contention  cannot 
be  sustained*  The  jury  saw  and  heard  the  witnesses  testify, 
they  found  in  favor  of  plaintiff.  The  trial  Judge  also  saw. and 
heard  the  witnesses  testify;  he  entered  Judgment  on  the  verdict. 
The  Jud;:e  and  Jury  were  in  a  much  better  position  to  determine 
the  truth  of  the  matter  in  controversy  than  are  we,  sitting  in 
a  court  of  review.  In  these  circumstances  we  think  we  would 
not  be  warranted  in  disturbing  the  Judgment, 

A  further  contention  is  made  that  the  trial  court  erred 
in  refusing  to  submit  to  the  jury  special  Interrogatories  request- 
ed by  defendant.  The  two  interrogatories  were:   "Was  the  plain- 
tiff, Russell  Curl,  Inside  the  building  immediately  prior  to 
the  time  it  collapsed  and  caused  his  injuries?"  and:   "Was  the 
plaintiff,  Russell  Curl,  in  the  act  of  leaving  the  collapsing 
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building  when  he  was  Injured?"  In  support  of  this,  counsel 
say  that  "The  answering  of  these  special  Interrogatories  by 
the  Jury  would  determine  ultimate  facts,  which  if  Inconsistent 
with  the  general  verdict  rendered  by  the  Jury  ;ould  nullify 
the  general  verdict*"  Whether  plaintiff  was  inside  the  build- 
ing immediately  prior  to  the  time  it  collapsed  or  was  In  the 
act  of  leaving  the  collapsing  building,  if  answered  by  the  Jury 
in  the  affirmative  or  negative,  we  think  would  In  no  way  be 
inconsistent  with  the  general  verdict  which  was  rendered. 

Complaint  is  also  made  that  the  court  erred  in  refusing 
to  give  an  Instruction  requested  by  defendant  setting  forth  its 
theory  of  the  case*  The  offered  Instruction  was  that  "the  city 
Is  not  liable  for  failure  to  re  nove  an  unsafe  building  or 
structure  located  on  private  property,"  etc*  We  think  there 
was  no  error  in  refusing  this  instruction  for  the  reason  that 
the  evidence  all  showed  that  the  building  was  leaning  out  over 
the  sidewalk  for  one  or  one  and  one-half  feet,  for  a  consider- 
able time  before  it  collapsed* 

The  Judgment  of  the  Superior  court  of  Cook  county  is 
affirmed* 

JUDGMENT  AFFIRMED. 

Niemeyer,  J*,  and  Feinberg,  J.,  concur. 
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JOHN  N.  LA  BELLE, 

Appellee, 

v. 

VIRGINIA  HILLSMAN  and  OTTO 
HILLSMAN, 

Appellants. 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 


3QAT  A   r  °  * 

MR.  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

John  N»  La  Belle  brought  an  action  against  defendants  to 
recover  #295.54  on  account  of  his  automobile  being  struck  by  an 
automobile  driven  by  defendant,  Virginian  Hillsman,  and  owneft 
by  her  father,  Otto  Hillsman.  Plaintiff  also  claimed  $5  which 
he  paid  to  a  doctor  to  treat  injuries  received  asca  result  of 
the  collision  between  the  two  automobiles.  Defendants  filed 
their  defense  denying  liability  and  ®%%©  Hillsman,  the  owner  of 
the  automobile,  filed  a  counterclaim  for  $312.36  for  damages 
sustained  by  him  to  his  automobile.  The  jury  rendered  a  verdict 
finding  defendants  not  guilty  as  to  plaintiff's  elaim  and 
finding  plaintiff  guilty  on  defendants'  counterclaim  for  -312.36. 
Judgment  was  entered  on  the  verdict.  Plaintiff  filed  a  motion 
for  a  new  trial  to  vacate  and  set  aside  the  judgment  entered  on 
the  finding  of  "not  guilty"  in  favor  of  the  defendants  and 
against  plaintiff  and  also  a  motion  to  vacate  and  set  aside 
the  verdict  and  judgment  entered  in  favor  of  Otto  Hillsman  not- 
withstanding the  verdict.  The  court  denied  plaintiff's  motion 
for  a  new  trial  but  sustained  his  motion  as  to  the  counterclaim* 
Defendants  appeal. 

The  record  discloses  that  about  6  o'clock  on  the  after- 
noon of  April  3,  1945,  plaintiff  was  driving  his  automobile  east 
in  Arthur  avene,  Chicago,  and  defendant,  Virginia  Hillsman,  was 
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driving  her  father's  automobile  north  In  Western  avenue*   The 

roadway  of  Arthur  avenue  is  about  30  feet  wide  and  that  of 

Western  avenue,  about  60  feet  wide.  There  are  two  lines  of 

street  car  traces  in  Western  avenue.   It  had  been  raining  and 

was  misty  at  the  time  and  the  w.indsaield  vipers  were  b?ing 

operated*  As  plaintiff's  car  readied  about  the  cast  curb  of 

Western  avenue  it  was  struck  on  the  side  by  the  front  end  of  the 

northbound  auto  obile»  B.;th  cars  were  damaged. 

Plaintiff  testified  there  was  &   stop  sign  on  the  south 

side  of  Arthur  avenue  Just  west  of  the  roadway  of  West era  avenue; 

that  //hen  he  reached  this  sign  he  stopped,  looked  to  the  south 

to  Devon  avenue,  an  east  and  west  street,  and  the  first  street 

tnere 
south  of  Arthur  avenue;  that /were  stop  and  go  lights  at  that 

intersection  and  plaintiff  testified  he  saw  the  green  light  for 
north  and  south  traffic  when  he  looked  to  his  right,  on  Western 
avenue,  but  did  not  see  the  automobile  driven  by  defendant, 
Virginia  Hillsman*  That  there  was  no  other  traffic  ia  the 
streets  at  the  time.  That  there  were  safety  islands  where 
passengers  boarded  and  alighted  from  street  cars,  one  located 
south  of  Arthur  avenue  and  east  of  the  northbound  street  car 
track  and  the  other  north  of  Arthur  avenue,  vest  of  the  south- 
bound street  car  track;  that  he  did  not  see  the  northbound 
automobile  until  he  was  cross!  g  the  northbound  street  car  track 
when  it  KM  two  or  tnree  car  lengths  south  of  Arthur  avenue; 
that  the  automobile  was  coming  at  a  speed  of  from  §0  to  40  miles 
an  hour;  that  he  was  driving  his  automobile  about  15  miles  per 
hour;  and  that  defendants'  automobile  struck  his  on  the  right  or 
south  side  and  both  cars  went  over  towards  the  northea  t  corner 
©f  the  Intersection* 

Virginia  Hillsman  testified  that  she  was  anaaccountant 
and  was  driving  her  father's  car  north  on  Western  avenue  to 
their  home  which  was  some  f e  blocks  farther  north  of  the  place 
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of  the  aooident;  that  she  was  traveling  at  a  speed  of  about 

25  miles  an  hour;  that  there  was  a  southbound  street  car  in 

extern  avenue  and  that  she  did  not  see  plaintiff's  automobile 
until  the  street  car  had  passed  to  the  south  when  she  was  then 
about  1  or  2  car  lengths  south  of  Arthur  avenue;  that  she 
applied  her  brakes  but  oould  not  ctop  in  time  and  the  collision 
occurred.  Plaintiff  and  Miss  Hlllsman  were  the  only  witnesses 
to  the  occurrence* 

The  evidence  further  shows  that  olaintiff  paid  8295.54 
for  the  repair  of  his  car  and  a  $S  doctor  bill  for  a  slight 
injury  he  suffered  and  that  defendant,  Otto  Hillsman,  paid 
§307*36  for  repairs  to  his  car  and  $5  for  having  it  towed  away 
from  the  scene  of  the  accident,  making  a  total  of  $312. 36.  It  was 
agreed  that  Virginia  was  acting  as  agent  of  her  father  at  the 
time  in  question. 

Defendants  contend  that  the  court  erred  in  entering  judg- 
ment notwithstanding  the  verdict  in  their  favor;  that  the  evi- 
dence tended  t©  show  that  Virginia,  in  driving  the  automobile, 
was  in  the  exercise  of  all  due  care  and  caution  and  that  the 
collision  occurred  as  a  result  of  the  negligence  of  olaintlff  in 
driving  his  oar  east  in  Arthur  avenue  across  the  intersection* 

We  think  there  was  evidence  which  tended  to  show  that 
Virginia,  in  driving  the  car  was  guilty  of  negligence.  There  was 
also  some  evidence  te  the  effect  that  plaintiff  was  guilty  of 
negligence  but  the  question  //hether  the  jury's  verdict  finding 
against  plaintiff  was  against  the  manifest  weight  of  the  evidence 
is  not  before  us»  There  is  no  argument  made  on  this  point.  We 
are  further  of  opinion  that  the  court  was  wholly  unwarranted  in 
sustaining  plaintiff's  motion  for  Judgment  notwithstanding  the 
verdict.  The  question  was  for  the  jury.  Llbby.  McNeill  &  Lib by 
v.  Cook,  222  111.  206;  Read  v.  Cummings,  324  111.  App,  607. 

In  the  Read  case  we  said:   "Where  a  motion  is  made  by 
defendant  at  the  close  of  all  the  evidence  to  direct  a  verdict, 
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the  court  cannot  ^igh  the  evidence,  but  the  evidence  must  be 
considered  In  the  light  most  favorable  to  plaintiff  and 
obviously  such  motion  should  then  bs  denied  if  there  is  any 
evidence,  more  than  a  scintilla,  that  may  be  reasonably  con- 
strued to  prove  plaintiff's  case.  Llbby.  lacNelll  &  Llbby  v.  Cook. 
222  111.  206." 

Since  plaintiff  makes  no  complaint  that  the  court  erred 
in  not  awarding  him  a  new  trial,  the  Judgment  of  the  Municipal 
court  of  Chicago  is  reversed  and  the  cause  remanded  with 
directions  to  enter  judgment  on  the  verdict  in  defendants'  favor. 

REVERSED  AMD  RWMANDED  WITH  DIRECTIONS* 
Niemeyer,  J«,  and  Eeinberg,  J.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,    ) 
Defendant  In  Error,      ) 

) 
v.  )  ERROR  TO 

>     MUNICIPAL  COURT 
SAM  WATTS,  HAZEL  SMITH  and  BSRNICE  \  OF  CHICAGO, 

POWELL,  J  r 

Plaintiffs  in  Error,     ) 

MR*  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT* 

Separate  w^ita  of  error  were  sued  out  of  this  court  by 
Sam  Watts,  Hazel  Smith  end  Bernice  Powell,  to  review  convictions 
against  them  on  separate  complaints  in  the  Municipal  Court  of 
Chicago*  The  cases  have  been  consolidated  for  hearing  in  this 
court. 

The  original  complaint  against  defendant  flatts  was  for 
pandering  and  charged  him,  in  apt  language  under  the  statute, 
with  receiving  part  of  the  earnings  of  Marlbel  Nish  from  the 
practice  "by  her  of  prostitution.  The  complaints  against  Smith 
and  Powell  charged  each  with  being  keepers  of  houses  of 
prostitution.  Each  of  the  defendants,  the  record  shows,  though 
the  abstract  does  not,  were  separately  arraigned  and  pleaded 
not  guilty  to  the  complaints  and  waived  Jury  trials*  Upon  a 
trial  all  defendants  were  found  guilty*  ??atts  was  sentenced 
to  serve  a  period  of  6  months  in  the  House  of  Correction  and 
ordered  to  pay  a  fine  of  §300,  and  defendants  Smith  and  Powell 
were  each  sentenced  to  serve  a  period  of  SO  days  in  the  House 
of  Correction,  The  finding  and  Judgment  of  the  lower  court 
was  entered  on  June  21,  1946, 

On  June  27,  1946,  each  defendant  filed  a  petition  to 
vacate  the  sentence  and  to  grant  a  new  trial,  which  petitions 
the  court  allowed  and  granted  a  new  trial.  The  cases  were  set 
for  a  retrial  on  July  2,  On  that  day.  the  record  discloses,  the 
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court  heard  evidence  and  again  found  each  of  aald  defendants 
guilty  and  re-imposed  the  same  sentence  upon  each, 

A  bill  of  exceptions  was  ordered  to  be  filed  within  60 
days.   It  appears  from  the  record  t hat  an  agreed  statement 
of  facts  had  been  submitted  to  the  court  on  September  20, 
1946,  which  the  trial  judge  approved  and  ordered  filed  nunc 
pro  tunc  as  of  July  26,  1946*   fe  agree  with  defendant  in  error 
that  the  agreed  statement  of  facts  legally  is  no  part  of  the 
record,  since  it  was  filed  long  after  the  statutory  time  fixed 
for  the  filing  of  t  e  agreed  statement  of  facts  or  report  of 
proceedings,  and  after  the  time  fixed  by  the  order  of  the  court 
on  July  2,  1946,  There  is  no  showing  in  the  record  to  justify 
the]  nunc  pro  tunc  order.  Sweh~an -ordan,  entered  after  the 
expiration  of  time  to  file  the  agreed  statement  of  facts  or 
report  of  proceedings,  is  void.)  People  v»  Nowak,  386  111*  ISO; 
People  v.  Keller.  353  111*  411.  Since  there  ie  no  proper  report 
of  proceedings  or  bill  of  exceptions,  w hich  would  preserve  the 
evidence  for  consideration  by  this  court,  there  is  nothing 
remaining  for  this  cour"  to  review  under  the  assignments  of 
error*   eople  v.  Duval 1,  379  111.  535. 

The  judgment  in  each  of  the  consolidated  cases  is 
affirmed. 

AFFIRMED. 

O'Connor,  P*  J»,  and  Niemeyer,  J«,  concur* 
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FRANCESCO  D«ORANZO, 

Appellant, 


v* 

MITCHELL  LACNY, 


Appellee. 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


MR*  JUSTICE  FEINBSRG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sued  defendant  for  personal  injuries*  A 
trial  with  a  Jury  resulted  in  a  verdict  of  not  guilty*  lotions 
for  a  new  trial  and  arrest  of  Judgment  were  overruled,  and 
Judgment  for  defendant  was  entered*  Plaintiff  appeals* 

The  theory  of  plaintiff  war  that  he  crossed  the  inter- 
section of  Ashland  Avenue  and  Harrison  Street  in  Chicago  at  the 
southeast  corner,  going  west  on  the  crosswalk;  that  the  traffic 
lights  were  with  him,  and  that  defendant  drove  hie  automobile 
south  through  the  red  traffic  light,  struck  plaintiff  and 
injured  him*  Defendant  claims  that  when  he  drove  his  automobile 
across  Harrison  Street  at  the  intersection  of  Ashland  Avenue, 
the  lights  were  with  him;  that  it  was  raining,  and  the  wind- 
shield wipers  on  Dm  windshield  of  hie  car  were  in  good  working 
order;  and  that  plaintiff  did  not  cross  the  intersection  at 
Harrison  and  Ashland  but  dashed  across  the  street,  from  the  east 
to  the  weet,  several  doors  south  of  Harrison  Street  at  a  place 
fixed  at  608  South  Ashland  Avenue,  without  looking  for  approach- 
ing vehicles;  that  defendant  did  not  see  plaintiff  until  the 
car  was  almost  upon  him  and  too  late  to  stop  the  car*  A 
passenger  in  defendant's  car  testified  substantially  as  did  the 
defendant  as  to  the  circumstanoes  of  the  accident* 
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There  was  *  sharp  conflict  in  the  evidence,  and  the 
principal  error  relied  upon  for  a  reversal  of  the  Judgment  is 
the  admission  of  a  police  report  made  by  two  police  officers, 
who  appeared  upon  the  scene  within  a  half  hour  after  the 
accident,  and  who  interviewed  the  plaintiff  and  defendant  in 
the  hospital  in  the  first  aid  room.  They  took  the  statements  of 
plaintiff  and  defendant  and  reduced  them  to  writing.  This  poliee 
report  showed  on  its  face  that  plaintiff  crossed  Ashland  Avenue 
at  a  place  in  front  of  608  South  Ashland  Avenue.  Upon  the  offer 
of  the  police  report  in  evidence,  to  which  plaintiff  objected, 
defendant's  counsel  stated:   "Your  Honor,  if  there  is  an 
objection  you  can't  permit  it  to  go  inw«  The  court  allowed  the 
report  in  evidence* 

The  two  police  officers  testified  as  to  the  statement 
made  by  the  plaintiff,  as  well  as  the  defendant  in  the  presence 
of  plaintiff  at  the  hospital,  and  that  the  report  refreshed  their 
recollection  as  to  what  was  said.  One  of  the  officers  claimed 
to  have  an  independent  recollection  of  the  statement  made  by 
plaintiff  and  defendant.  The  other  officer  said  he  did  not 
have  an  independent  recollection  but  that  the  statement  refreshed 
his  recollection. 

Under  such  circumstances,  the  police  report  received  in 
evidence  as  clearly  inadmissible*  It  was  not  used  for  the 
purpose  of  Impeachment  of  plaintiff  sinoe  plaintiff  war  not, 
upon  cross-examination,  questioned  for  the  purpose  of  laying 
the  foundation  for  impeachment. 

Where  a  witness  can  testify  that  a  report  of  document, 
Made  by  him  at  the  time  of  the  occurrence,  refreshes  his  recollec- 
tion, the  document  or  report  may  only  be  used  for  that  purpose 
and  is  not  otherwise  admissible  in  evidence.  Village  of 
Broadview  v.  Planish.  335  111.  299;  People  v.  Zaliaas,  319  111. 
186. 
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In  Kogfa  v.  Pearson,  219  111.  App,  468,  at  p«  476,  this 
court  quoted  with  approval  from  2  Elliott  on  Evidence,  §872: 

"If  the  witness,  after  referring  to  the  memorandum, 
is  able  to  recollect  the  fact  recorded,  that  is,  if 
hie  memory  is  revived  so  that  he  remembers  the  facts, 
and  can  testify  to  it  independently  of  the  memorandum, 
then  the  memorandum  is  not  admissible  in  evidence, 
unless  it  is  admissible  for  some  other  puroose  under 
some  other  rule»  *  *  *#" 

This  is  the  case  strongly  relied  upon  by  defendant  to 
Justify  the  admission  of  the  report  in  evidence  in  the  instant 
case»  In  the  case  last  cited  the  police  report  was  held 
admissible  in  evidence*  The  reason  for  the  ruling  was  that  the 
police  officer  testified  that  even  after  looking  at  the  report 
it  did  not  refresh  his  recollection,  but  that  he  knew  the  report 
was  true  and  truly  recorded  the  statement  secured  by  him  from  the 
drivers  of  the  cars  involved  in  that  accident*  That  holding 
does  not  apply  to  the  instant  case. 

In  vie^r  of  the  necessity  for  another  trial  in  this  case, 
we  shall  not  discuss  the  evidence  nor  indicate  any  Judgment  as  to 
whether  the  proof  shows  negligence  on  the  part  of  defendant  or 
contributory  negligence  on  the  part  of  plaintiff* 

The  Judgment  of  the  Superior  Court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings  in  conformity  with 
the  views  herein  expressed* 

REVERSED  AND  REMANDED. 

O'Connor,  P«  J*,  and  ftiemey^r,  J»,  concur. 
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ISADORE  JOSEPHSON, 


Appellant, 


JOSEPH  M*  RUBENSTEIN,  et  al., 

Appellees. 


I 


APPEAL  PR0M 

3  iPERIOR  COURT 
COOK  COUNTY. 


«  JUSTICE  NIEMEYER  .(DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  a  decree  awarding  him  05,512»17 
on  an  accounting  had  tinder  the  provisions  of  a  consent  decree* 

In  his  complaint  plaintiff  alleged  that  he  and  the 
defendants  Jo'-eph  M*  and  Samuel  Rubenstein,  as  partners  under 
the  name  of  Joe^phson  &  Company,  were  engaged  In  watch  repairing 
for  the  jewelry  trade,  and  in  the  sale  of  Jewelry  and  novelties 
in  concessions  in  G-oldblatt  Bros.  Inc#,  department  stores  under 
an  agreement  whereby  he  wag  to  devote  his  entire  time,  skill 
and  energy  to  the  operation,  management  and  conduct  of  the 
business  of  the  partnership,  and  to  receive  50  ner  cent  of  the 
profits;  and  eaGh  of  the  other  partners  was  to  devote  only  a 
portion  of  his  time  to  the  affairs  of  the  partnership  and 
receive  25  per  cent  of  the  profits;  that  the  defendant 
Rubenstein  Bros.  Jevelry  Company  was  an  Illinois  corporation; 
that  all  of  its  capital  stock  was  owned  and  controlled  by  the 
Rubenstelns,  who  had  agreed  to  cause  the  corporation  to  sell 
all  Jewelry  items  an:  novelties  to  the  partnership  upon  credit 
at  cost  to  the  corporation,  plus  10  per  cent  to  cover  the 
expense  to  the  corporation  for  overhead  and  handling  charges; 
that  all  moneys  of  the  partnership  were  deposited  to -the  credit 
of  the  corporation,  and  all  books  pf  account,  records,  etc., 
were  kept  by  the  corporation;  that  the  charges  made  for 
merchandise  sold  the  partnership  were  arbitrary  and  in  excess 
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of  10  per  cent  above  coat,  and  that  by  reason  thereof  the 
Rubenstelns  and  the  corporation  made  lar  e  secret  profits. 
Plaintiff  asked  an  accounting  and  other  relief. 

Defendants  answered  denying  the  partnership  and  asserting 
that  the  corporation  owned  and  operated  the  business  conducted 
under  the  name  of  Josephson  &  Company,  and.  that  plaintiff  was 
merely  an  employee  of  the  corporation*  In  the  course  of  the 
trial  before  the  cou  t,  after  examination  of  Joseph  Rubenstein 
under  section  60  of  the  Civil  Practice  Act  and  during  the 
direct  examination  of  the  plaintiff,  the  parties,  at  the 
suggestion  of  the  court,  entered  into  a  stipulation  whlcn  was 
Incorporated  into  a  decree  ordering,  adjudging  and  decreeing, 
so  far  as  is  material  here,  that  plaintiff  is  entitled  to  an 
accounting;  that  no  partnership  existed  between  the  parties; 
that  they  had  agreed  that  plaintiff  was  to  receive  a  salary  of 
&75  per  week  plus  a  bonus  to  be  computed  upon  the  basis  of  50 
per  cent  of  the  net  profits  derived  from  that  portion  of  thr 
business  of  the  corporation  operated  as  Josephson  &  Company, 
which  included  the  watch  repair  work  and  the  department  operated 
for  Goldblafct  Brothers  for  the  period  commencing  with  the 
opening  of  Josephson  &   Co.  (January  1,  1941),  to  August  23,  1945; 
that  such  profits  be  determined  by  an  auditor  appointed  by  the 
court  in  accordance  with  standard  accounting  practice;  that  the 
cost  of  materials  used  and  all  goods  gold  by  Jopephson  &  Company 
shall  be  the  actual  cost  to  the  defendants  plus  10  per  cent; 
that  the  charge  for  goods  manufactured  or  assembled  on  the 
premises  of  the  corporation  shall  be  tne  actual  cost  plus  such 
amount  as  the  auditor  shall  determine  to  be  fair  for  supervision, 
allocation  of  rental,  maintenance  and  other  proper  charges;  that 
where  no  Invoices  or  other  satisfactory  evidence  is  available 
to  determine  actual  cost  to  the  corporation,  the  auditor  shall 
determine  such  cost  as  of  the  date  of  sale  by  the  cost  of 
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comparable  items  to  other  Jewelry  manufacturers  or  wholesalers; 
that  the  charge  of  the  auditor  shall  be  made  to  the  corporation 
(Jbsephson  &  Company  division),  as  of  August  23,  1940, 

An  audit  was  made  and  report  submitted  by  the  auditor 
appointed  by  the  court.  Plaintiff  and  defendants  filed  objec- 
tions. After  a  hearing  in  which  evidence  as  heard  and  extended 
oral  and  written  arguments  were  conside  ed,  a  decree  was  entered 
overruling  all  objections  to  the  audit  (except  the  objection 
of  the  defendants  relating  to  the  salaries  of  Joseph  and  Samuel 
Rubensteln,  hereafter  considered),  finding  and  decreeing  that 
$5,512»17  was  due  to  plaintiff,  and  dismissing  the  conrolaint 
as  to  the  individual  defendants.  Plaintiff  appealed.  Defendants 
served  notice  of  a  cross -a  peal,  but  abandoned  it,  as  counsel 
say,  "for  the  purpose  of  simplifying  the  issues. " 

The  consent  decree  definitely  and  ultimately  fixed  the 
rights  of  the  parties  and  is  binding  alike  on  each  of  them 
and  on  the  trial  court.   Fineman  v.  Goldberg,  329  111.  507, 
511;  Lock  v.  Leslie.  248  111.  App,  438,444.  As  said  by  plaintiff: 
"When  the  stipulation  was  entered  into  the  so-called  'partnership 
agreement  *  ceased  to  exist  or  have  any  effect,  and  any  other 
matters  that  the  defendants  may  have  had  in  mind  are  of  no  effect 
if  they  are  not  expressed  in  the  stipulation."  Similarly,  any 
matters  that  plaintiff  might  have  had  in  mind  are  of  no  effect 
unless  preserved  in  the  stipulation,  which  is  the  consent  decree* 
In  our  consideration  of  the  questions  raised  an_-appeal  we^are 
restricted  to  the  terms  of  that  decree. 

Plaintiff's  principal  objection  is  that  the  audit  was 
not  "in  accordance  with  standard  accounting  practice,"  and  that 
defendants  were  guilty  of  fraud  in  keeping  their  accounts  and 
records  and  in  concealing  certain  records  from  the  auditor. 
Plaintiff  and  the  Rubensteins  had  had  years  of  experience  in  the 
business  in  which  Josephson  &   Company  was  engaged.  It  is 
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undisputed  that  plaintiff  had  charge  of  the  watch  repair 
division  of  the  business,  The  claim  of  plaintiff  that  he  had 
supervision  of  the  Jewelry  and  novelty  gales  and  the  Jewelry 
repair  division  is  c  ntroverted.  The  Jewelry  repair  items 
ranged  from  10£  up  to  75,  in  one  instance,  or,  according  to 
plaintiff,  from  75£  up  to  S3  or  85  a  Job*  The  audit  sh.ws  about 
20,000  items,  averaging  about  51.34.  Plaintiff  estimates  the 
watch  repair  business  at  about  80  per  cent  of  the  entire 
business  of  Joeephson  &   Company  ^wnich  totaled  9383,940*94  for 
the  period),  and  says  that  the  average  cost  of  watch  repair  Jobs 
to  the  customer  MM  -S.50;  that  on  these  charges  the  labor  and 
material  would  run  about  half.  Plaintiff  did  not  keep  c:>st 
records  in  the  watch  repair  division,  of  whic  he  had  complete 
control,  and  no  such  records  were  kept  by  his  predecessor.  There 
Is  evidence  that  there  was  no  custom  in  the  buriness  to  keep 
cost  records,  the  cost  of  such  records  being  rohibltive.  The 
clerk  In  the  store  fixed  the  price  to  be  charged  the  customer, 
and  one-half  of  t  is  amount  was  charged  to  labor  and  material. 
Plaintiff  accepts  the  principle  as  to  watch  repairs  but  objects 
to  it  when  apnlied  to  Jewelry  repairs.  His  position  is  untenable. 
The  total  credit  given  to  the  corporation  for  me  chandise  by  the 
auditor  is  "45, 433.80,  after  deducting  $17,899.16  as  an  estimated 
overcharge  in  the  charges  appearing  on  the  corporation's  books. 
This  overcharge  is  the  result  of  a  test  or  spot  checking  by  the 
auditor  and  ap  lying  percentages  of  overcharge  shown  by  the 
test  to  the  remaining  me  chandise.  Plaintiff  objects  that  the 
method  edopted  is  not  in  accordance  .with  standard  accounting 
practice.  The  auditor  testified  that  it  was  standard  practice. 
Plaintiff  produced  an  auditor  who  had  made  a  partial  audit  of 
defendants'  boo  s  prior  to  the  entry  of  the  consent  decree,  who 
testified  that  the  method  adopted  by  the  court  auditor  was  not 
in  accord  with  the  decree  -  a  question  to  be  decided  by  the 
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court  and  not  by  a  witness.  Moreover,  the  court's  auditor 
testified,  and  tfec  court  expressly  found  that  about  a  month 
after  the  consent  decree  a  e  ;nf ere  ee  as  held  between  the 
court,  the  attorneys  for  the  parties  and  the  auditor  in  which 
it  war  agreed  that  the  auditor  should  use  his  own  Judgment  as 
to  standard  audit  practice  in  making  his  audit.  He  also  testi- 
fied that  the  work  ox  checking  every   single  purchase  was  very 
time-consuming  and  very  costly,  and  that  instwad  of  checking 
every  month,  he  took  every  other  month,  getting  a  percentage  of 
overcharges  on  the  items  they  could  find  and  using  that  as  to 
months  not  checked*  There  is  no  competent  evidence  contradicting 
this  testimony. 

Although  charging  fraud  in  keeping  the  books,  records, 
etc.,  plaintiff  produced  no  evidence  to  support  his  charge. 
The  court's  auditor  testified  that  the  overeharge  which  he 
found  was  due  to  the  defendants  using  the  "Lifo  Method" 
(last  in  first  out)  instead  of  the  MFifo  idethdd"  (first  in  first 
out),  which  the  auditor  adopted  and  which  was  more  favorable 
to  plaintiff  because  the  transactions  occurred  during  periods 
of  rising  prices*  It  is  significant  tnat  when  the  head  of  the 
auditing  firm  employed  by  plaintiff  war,  being  cross-examined 
and  was  asked,   "Can  yju  point  to  any  one  thing  or  any  single 
entry  in  the  books  or  records  of  this  defendant  that  is  fraud- 
ulent," plaintiff  objected  on  the  ground  that  the  witness  was 
not  competent  to  do  it.   This  objection  was  made  although  the 
witness  had  personally  spent  25  or  30  hours  in  examination  of 
the  books  an  had  supervised  and  had  access  to  the  work  of  his 
employee  who  had  speht  several  weeks  an  the  job* 

Plaintiff  further  charges  that  the  defendants  fraudulently 
cjncealed  certain  books  and  record-  from  the  court's  auditorm 
thereby  making  an  audit  in  accordance  with  standard  practice 
impossible*  This  charge  relates  almost  wholly  t9  permanent 
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inventory  cards  showing  merchandise  in  the  various  concees'ons 
in  the  Goldblatt  stores  and  the  price  of  same*  About  half  of 
the  merchandise  supplied  the  concessions  was  known  as  line 
merchandise,  being  merchandise  which  was  given  a  line  or  stock 
number  which  war  noted  on  the  inventory  cards  with  the  price 
for  each  item*  The  remaining  merchandise  was  purchased  in  lots 
consisting  of  a  "whole  group  of  merchandise  of  various  kinds"  - 
the  invoice  stating  the  price  for  the  lot  and  not  for  the  separate 
items  or  kinds  of  merchandise*  In  the  conduct  of  the  business 
the  line  merchandise,  when  sent  to  a  concession,  was  entered  on 
the  Inventory  card  with  a  line  number  and  price*  Until  all  the 
items  on  thf  card  were  disposed  of  the  cards  were  kept  in  a 
current  file  in  the  merchandising  room.   Then  all  items  were  sold 
the  card  would  be  put  in  a  transferred  or  disposed-of  file-a  box 
containing  about  1,000  cards*  These  were  kept  in  the  vault  until 
about  November,  1943,  the  time  of  the  entry  of  the  consent  decree, 
when  they  were  put  in  a  storeroom  on  the  same  floor  of  the  build- 
ing as  the  merchandising  roomoWhen  the  auditor  made  his  audit 
he  was  shown  only  the  inventory  cards  lr  the  current  file  in  the 
merchandising  room.  Several  months  aft-r  plaintiff  filed  his 
objections  to  the  auditor's  report  complaining  of  th^  absence 
of  these  cards,  defendants  in  open  court  stated,  "T;:,ey  were 
available  for  examination  by  the  auditor.*1  The  auditor,  after 
viewing  these  disoosed-of  files  and  making  a  test  check  which 
satisfied  him  that  the  cards  were  disposed-of  inventory  cards, 
testified  that  it  would  take  one  man  several  months  to  ch^ck 
each  item,  and  the  charge  for  his  time  alone  would  approximate 
$1,500.  Plaintiff  objected  to  a  test  check.  Defendants  insisted 
that  the  assets  of  Josephson  &   Company  were  not  sufficient  to  meet 
the  additional  expense.  The  court  refused  to  direct  the  auditor 
to  make  the  detailed  check  unless  provision  was  made  for  his 
compensation.  Plaintiff  rejected  a  roposal  to  charge  the  additiona 
cost  to  plaintiff  if  the  result  did  not  materially  change  the 
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balance  In  hie  favor,  and  to  the  defendant  if  the  teat  established 
overcharges  materially  greater  than  tests  had  previously  shown. 
In  vie-?  of  the  undisputed  evidence  that  t  e  overcharges  dis- 
covered were  due  to  a  uniform  method  of  fixing  prices,  and  the 
finding  of  the  court  that  the  withholding  of  the  disposed-of  or 
transfeered  cards  was  not  wilful  or  fraudulent,  we  cannot  say 
that  a  detailed  check  should  have  been  made* 

In  the  beginning  the  parties  agreed  that  Mr.  Slbogan,  an 
experienced  jeweler,  should  fix  the  price  of  the  various  items 
making  up  the  lot  merchandise.  Before  undertaking  the  work  he 
died  and  plaintiff  thereafter  refused  to  agree  upon  another 
person  to  fix  the  prices.  He  cannot  take  advantage  of  his  own 
refusal  to  cooperate  In  getting  proper  values  on  this 
merchandise* 

Plaintiff  com  lalns  that  his  salary  should  not  have  been 
included  in  the  expense  of  the  business  in  figuring  the  )amount 
of  his  bonus,  citing  Selz  v.  Buel.  105  111.  122*   In  that  case 
the  employee  was  to  receive  one-fifth  of  the  net  profits  of  the 
business,  and  in  any  event  not  less  that  7,500  a  year,  whereas 
in  the  instant  case  the  plaintiff  was  to  receive  75  a  week 
plus  a  bonus  of  50  per  cent  of  the  net  profits.   The  case  cited 
has  no  application  to  the  present  contract,  and  the  sa  ary  to 
plaintiff  was  properly  included  as  an  expense  of  the  business 
before  computing  the  net  profits.   Salaries  equalling  the 
amount  paid  plaintiff  were  allowed  to  the  Rubensteins.  Plaintiff 
objects  that  these  salaries  should  not  be  included  in  the  expense 
of  the  business  in  computing  plaintiff's  half  of  the  net  profits. 
He  cites  Street  v.  Shom-oson.  131  111.  App.  546,  affirmed  in  229 
111.  613.   In  that  case  the  plaintiff  -yjas  employed  by  the 
partnership  at  a  stated  salary,  expenses,  and  one-half  of  the 
net  profits  of  the  department  in  which  he  worked;  one  of  the 
partners  rendered  no  services  to  the  partnership  and  salaries 
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were  fixed  for  the  remaining  partners  and  deducted  in  ascertain- 
ing the  net  profits  of  the  business.   The  plaintiff  had  no 
knowledge  of  this  agreement.   It  was  held  that  in  the  absence 
of  an  agreement  the  presumption  is  that  each  partner  is  required 
to  use  his  skill,  time  and  labor  for  the  promotion  of  the 
Interest  of  the  firm,  and  if  it  was  intended  that  a  part  of  the 
salary  of  one  of  the  -artners  was  to  be  allowed  as  an  expense 
of  the  department,  it  should  have  been  exnressed  in  the  agree- 
ment* The  rule  announced  as  to  a  partnership  does  not  apply 
to  corporations.  No  stockholder  or  officer  is  expected  to 
render  services  to  the  corporation  without  compensation,  and  the 
salary  and  expenses  of  officers,  directors  and  employees  are 
universally  deducted  in  computing  net  profits.  The  auditor 
testified  that  this  is  standard  accounting  practice.  No  evidence 
or  authority  to  the  contrary  has  been  called  to  our  attention. 

Under  the  consent  decree  the  plaintiff  abandoned  the 
contention  that  he  was  a  partner  and  accepted  the  position  of  an 
employee  of  the  corporation  with  a  claim  against  the  profits, 
if  any,  of  Josephson  4  Company  division  of  the  corporation.  This 
position  eliminated  all  claims  against  the  Individual  defendants, 
and  it  was  proper  to  dismiss  the  complaint  as  to  the  Rubensteins. 

We  have  disposed  of  the  principal  objections  of  plaintiff 
to  the  accounting  decree.  We  find  no  me  it  in  other  objections 
raised  by  him  and  will  not  extend  this  opinion  by  commenting  on 
each  objection. 

The  decree  is  affirmed* 

AFFIRMED. 

O'Connor,  P«  J.,  and  Felnberg,  J.,  concur. 
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ARNOLD  L.  IIONTGOLfERY, 

Appellee, 


THE  ATCHISON,  TOPEKA  &  SANTA  FE 
RAILWAY  COMPANY,  a  corporation, 

Appellant* 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY*  , 


m*   JUSTICE  NIEMEYER  DELIVERED  THE  OPIITIOII  OF  THE  COURT, 
Defendant  appeals  from  a  Judgment  for  $37,183  and  costs 
entered  on  the  verdict  of  a  jury  in  an  action  based  on  personal 
injuries  sustained  by  the  plaintiff  while  serving  as  an  employee 
of  the  defendant,  engaged  in  interstate  commerce «  No  question 
is  raised  as  to  the  liability  of  the  defendant.  Its  argument 
here  is  limited  to  matters  affecting  the  damages  awarded  the 
plaintiff. 

It  is  objected  that  the  court  permitted  Dr,  Turner,  an 
expert  who  examined  the  plaintiff  solely  for  the  purpose  of 
testifying,  to  state:  "I  noticed  as  he  walked  along  he  held 
his  head  and  neck  stiff  and  rigid,"  This  objection  is  suffi- 
ciently answered  by  the  fact  that  no  objection  to  the  testimony, 
or  motion  to  strike  it,  was  made  by  defendant.  Defendant,  how- 
ever, contends  that  Dr.  Turner  went  much  further;  that  he  con- 
tinued with  a  detailed  description  of  his  examination,  some  of 
which  was  undoubtedly  proper,  and  concluded  with  a  further  refer- 
ence to  the  stiffness  of  the  back,  adding  a  conclusion  concern- 
ing the  pain  suffered  by  the  patient.  No  reference  is  made  in 
the  brief  to  the  particular  testimony  of  which  defendant  is  com- 
plaining. An  examine. tion  of  the  record,  however,  shows  that  in 
his  examination  Dr.  Turner  found  a  rigidity  ocftxtabBcjoBote  in  the 
posterior  neck  muscles  coming  down  from  the  base  of  the  skull 
toward  the  shoulders,  demonstrated  when  he  palpated  the  muscles, 
they  being  spastic,  firm  and  solid  and  not  soft  like  a  normal 
muscle;  that  this  spastic  condition  is  indicative  of  an  under— 
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lying  condition  of  the  muscles  which  is  causing  pain.  Wo  ob- 
jection was  made  to  this  testimony.  The  doctor  then  testified 
to  a  definite  rigidity  of  the  erector  spinae  muscles  in  the 
lumbar  region,  and  that  the  spasticity  of  those  muscles  Hwas 
indicative  of  an  underlying  condition  which  was  causing  the 
patient  pain  in  the  region  of  the  lumbar  region."  Defendant 
moved  to  strike  the  last  part  of  the  answer  on  the  ground  that 
it  was  subjective.  The  court  overruled  the  motion,  stating  that 
he  understood  that  the  doctor  found  objectively  a  certain  condi- 
tion and  that  he  could,  testify  to  the  result  of  that  condition. 
There  is  nothing  in  the  record  to  indicate  that  the  spasticity 
of  the  muscles  was  subjective  and  not  objective.  We  see  no  ob- 
jection to  an  experienced  physician  testifying  that  a  certain 
condition,  which  he  found  objectively,  would  produce  or  cause 
pain. 

Plaintiff  offered  in  evidence  the  Wigglesworth  table  showing 
the  life  expectancy  of  a  man  27  years  of  age  to  be  31-1/2  years. 
Defendant  objected  to  the  competency  of  the  table  under  the  evi- 
dence before  the  court.  On  appeal  counsel  cite  Avanee  v.  Thompson, 
387  111.  77 $   and  insist  that  under  the  holding  in  that  case  plain- 
tiff was  obliged,  by  instruction  to  the  jury,  t©  limit  and  explain 
the  use  of  the  table  by  the  jury  in  computing  damages.  Plaintiff 
offered  and  the  court  gave  instruction  Ho.  11,  which  reads  as 
follows:  "You  are  instructed  that  the  life  expectancy  tables 
which  have  been  introduced  in  evidence  should  not  be  used  as  a 
factor  by  multiplying  the  years  of  expectancy  of  plaintiff  by  his 
annual  earnings,  because  tc  allow  this  would  permit  plaintiff  to 
receive  in  advance  his  future  earnings,  without  consideration  of 
other  circumstances,  which  might  reasonably  reduce  his  pecuniary 
loss.  In  considering  the  loss  of  plaintiff's  future  earnings,  if 
any,  it  is  proper  for  you  to  consider  in  connection  with  the 
matters  and  things  in  evidence  other  matters  of  common  observation, 
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knowledge  and  experience,  which  in  a  greater  or  less  degree 
might  have  affected  the  earnings  of  plaintiff  had  he  continued 
to  work  as  a  brakeman,  namely,  the  probability,  if  such  you 
find  there  is,  of  his  illness,  loss  of  employment,  abstaining 
from  work,  reduction  in  wages,  and  infirmities  of  increasing 
age,  with  corresponding  diminution  of  earning  capacity,"  This 
instruction  incorporates  part  of  the  language  of  the  court  in 
the  Avanoe  case,  and  in  our  opinion  fully  meets  the  objections 
raised  by  defendant.  Defendant  further  objects  that  as  the  plain- 
tiff was  28  years  of  age  at  the  time  of  the  trial,  the  life  ex- 
pectancy of  a  person  of  that  age  and  not  the  expectancy  of  a 
person  of  plaintiff's  age  at  the  time  of  the  injury  should  have 
been  given  to  the  jury.  It  is  true  that  the  use  ©f  the  table  is 
in  the  computation  of  future  damages.  However,  specific  objection 
as  to  the  age  at  which  the  life  expectancy  should  have  been  com- 
puted should  have  been  made  at  the  trial  when  plaintiff  had  the 
table  in  court  and  was  in  a  position  to  meet  defendant's  objection* 

Defendant  also  objects  to  instructions  5  and  6  given  on 
behalf  of  the  plaintiff  because  the  federal  statute  upon  which 
plaintiff  was  relying  was  referred  to  in  the  instructions  as  the 
Federal  Employers «  Liability  Act,  to  the  prejudice  of  defendant. 
These  instructions  relate  solely  to  the  liability  of  the  defend- 
ant, which  is  not  questioned,  here,  and  therefore  error,  if  any, 
in  the  instructions  is  immaterial. 

Defendant  objects  to  the  argument  of  plaintiff's  counsel.  In 
the  arguments  to  the  jury  each  side  charged  the  opposition  with 
unfairness  and  claimed  virtue  for  himself.  It  would  have  been 
better  if  plaintiff's  counsel  had  not  made  some  of  the  statements 
shown  in  the  record  and  complained  of.  It  was  improper  for  him  to 
argue  that  if  plaintiff  was  not  crippled  as  he  contended,  but  was 
able  to  work,  the  defendant  should  have  offered  him  a  job,  but  we 
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do  not  consider  this  error  or  the  statement  of  counsel  that 
it  was  the  duty  of  the  jury  to  protect  the  plaintiff  against 
the  railroad,  etc.,  serious  enough  to  warrant  a  reversal  of 
the  case,  no  other  substantial  error  appearing  in  the  record* 

Finally  it  is  claimed  that  the  damages  awarded  are  so  ex- 
cessive as  to  demand  a  new  trial.  The  case  was  tried  within  six 
months  of  the  accident  in  which  plaintiff  was  injured.  Plain- 
tiff complained  of  severe  pain  with  headaches,  of  stiffness  and 
limitation  of  motion  in  the  neck  and  in  the  lumbar  region,  and 
©f  an  atrophy  of  the  right  trigh.  Medical  witnesses  testified 
to  an  injury  to  the  sciatic  nerve,  and  Dr.  Turner,  the  medical 
expert  for  plaintiff,  testified  that  plaintiff's  injuries  were 
permanent,  that  he  was  then  and  would  be  unable  to  resume  his 
employment  as  a  railroad  brakeraan,  a  position  requiring  activity 
and  strength.  The  jury  accepted  the  testimony  as  true*,  Defend- 
ant offered  the  testimony  of  two  witnesses  •*  an  employee  of  de- 
fendant, and  his  wife  -  as  to  physical  activities  of  the  plain- 
tiff in  his  home-town  of  .inslow-  Arizona,  inconsistent  with 
the  injuries  claimed  by  the  plaintiff  and  found  by  his  medical 
witnesses.  Except  for  a  conflict  in  the  testimony  as  to  what 
was  shown  by  X-ray  photographs  received  in  evidence,  there  is 
no  conflict  in  the  medical  testimony,  and  we  cannot  substitute 
our  judgment  as  to  the  damages  actually  sustained  for  the  judg- 
ment of  the  jury  and  the  trial  court,  who  had  the  advantage  of 
hearing  and  seeing  the  witnesses  who  testified.  Accepting  as 
we  must  the  testimony  as  to  plaintiff's  injuries,  including 
their  permanency,  we  cannot  say  that  the  verdict  of  the  jury, 
approved  by  the  trial  court,  is  so  grossly  excessive  as  to 

warrant  setting  aside  the  verdict  and  granting  a  n$w  trial. 
The  judgment  is  affirmed, 

JUDGMENT  AflFflHHSD. 

O'Connor,  P,  J.,  and  Feinberg,  J.,  concur. 
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3  30I.A.  335 


WILLIAM  J.  HUFF,  ) 

Appellee,        ) 

) 

WALTE?  J,  CUMMIN08  and  DANIEL  ) 

C.  GREEN,  aa  Receivers  of  Chicago  ) 

Railways  Co.,  a  corporation,  ) 

CHARLES  H.  ;ILBER8  and  ED  ,'ARD  J*  ) 

FLEMING,  as  Receivers  of  Chicago  )  APPEAL  FROM 

City  Railway  Company  and  the  )    SUPERIOR  COURT 

Southern  Street  Railway  Company,  )      COOK  COUNTY* 

corporations,  doing  business  as  ) 

CHICAGO  SURFACE  LINES,  and  ALLIED  ) 

CONSTRUCTION  COMPANY,  a  Corpora-  ) 

tion|,  and  GEORGE  ORLOVIK,  ) 

Defendants,  ) 

On  the  Appeal  of  ALLIED  CON*  ) 

STRUCTION  COMPANY,  a  corporation,  ) 

and  GEORGE  ORLOVIK,  ) 

Appellants*  ) 

MR*  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  Allied  Construction  Company  and  George 
Orlovik,  the  latter  the  driver  of  the  auto-truck  of  the  con- 
struction company  involved  in  a  collision  with  the  automobile 
of  plaintiff,  appeal  from  a  Judgment  for  #3,000  entered  against 
them  in  an  action  for  damages  resulting  from  the  personal 
injuries  sustained  by  plaintiff  in  the  collision* 

The  collision  occurred  on  south  Cicero  avenue  near  ?2nd 
street,  outside  the  city  limits  of  Chicago,  on  January  20, 
1943  sometime  after  2  o'clock  in  the  morning.  The  temperature 
was  16°  below  zero*  It  was  snowing  and  the  wind  was  blowing. 
Defendants'  truck  had  a  snow  plow  attached  to  the  front*   It  was 
being  driven  south  along  Cicero  avenue  and  employees  on  It  were 
engaged  in  soreading  salt  at  the  stopping  places  of  buses 
operated  by  the  Surface  Lines.  Plaintiff  had  closed  his  tavern 
at  5400  W.  95th  street  and  had  driv  n  in  his  car  to  Cicero  avenue 
and  then  north  to  the  place  of  the  accident*  On  the  trial  he 
testified  that  he  was  driving  15  or  20  miles  per  hour;  that  he 
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had  hie  heater  on  and  his  windshield  wiper  working;  that  at 
72nd  street  he  suddenly  noticed  a  snow  plow  without  lights,  and 
the  snow  and  the  salt  or  whatever  was  being  thrown  from  the 
truck  blinded  him;  that  he  put  on  his  brakes  and  collided  with 
the  left  front  side  of  the  truck  and  was  rendered  unconscious. 
Witnesses  for  the  defendants  testified  that  the  truck  was  on  the 
west  or  southbound  lane  of  Cicero  avenue,  a  4-lane  highway;  that 
it  had  several  lights  on  the  front,  fully  lighted,  and  some 
on  the  rear;  that  it  mas  moving  southward  at  2  or  3  miles  an 
hour* 

In  the  examination  of  the  plaintiff  he  was  shown  a  2-prge 
statement*  He  testified  that  the  signature  to  it  looked  like 
his  signature;  that  he  did  not  remember  signing  it  and  could  not 
say  whether  it  was  in  the  same  condition  as  when  the  signature 
was  placed  on  it.  This  statement  contradicts  the  testimony  of 
the  plaintiff  on  the  trial.  It  states  that  he  was  drivin- 
north  at  about  55  miles  per  hour,  when  at  72nd  and  Cicero  avenue 
he  suddenly  hit  an  object;  that  he  did  not  see  it,  even  though 
his  lights  were  on,  and  he  did  not  know  how  he  struck  the  snow 
plow.  On  the  objection  by  the  plaintiff,  made  at  the  suggestion 
of  the  court,  the  statement  was  excluded.  It  is  argued  here  that 
the  signature  was  not  sufficiently  proved;  that  plaintiff's 
attention  to  the  contents  of  the  instrument  was  not  drawn,  and 
there  i6  no  evidence  that  it  is  in  the  same  condition  as  it  was 
when  signed.  The  statement  shows  on  its  face  that  It  AM  taken 
12  days  after  the  accident*  Plaintiff's  injuries  were  super- 
ficial and  there  is  no  suggestion  that  he  was  kept  under  opiates 
or  suffered  excruciating  pain  for  any  period  of  time.  No  witness, 
and  especially  no  party  to  the  suit  should  be  permitted  to  evade 
answering  directly  a  question  as  to  whether  or  not  a  signature 
shown  him  is  his  own  by  resorting  to  the  subterfuge  of  saying 
"It  looks  like  my  signature."  In  the  circumstances  shown  by 
this  record  we  hold  that  the  signature  was  sufficiently  proved. 
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and  there  being  no  evid  nee  of  any  change  or  addition  to  the 
statement  brought  to  our  attention,  it  is  satisfactorily  proven 
that  the  statement  ie  in  its  original  condition.  Under  authority 
of  Illinois  Central  R»  Co«  v.  ade .  206  Ill»  523,  nothing  fur- 
ther was  necessary  to  ma:e  the  statement  admissible  in  evi- 
dence i 

One  of  the  controversies  on  the  trial  was  whether  or  not 
the  southbound  truck  was  on  the  wrong  side  of  the  road:  that  is, 
on  the  east  or  northbound  side  at  the  time  of  the  collision. 
A  police  report  made  by  officers  who  had  arrived  at  the  scene 
some  time  after  the  accident  included  a  roughly  drawn  diagram, 
of  little  if  any  probative  value,  showing  the  location  of  the 
truck  and  automobile  involved  in  the  accident.  Each  of  the 
parties  interpreted  the  diagram  in  their  favor  and  agreed  that 
it,  with  the  remaining  portion  of  the  report,  should  be  received 
in  evidence.   Notwithstanding  this  agreement  the  court  rejected 
the  report,  whereupon  counsel  for  laintiff,  examining  one  of 
the  officers,  said,   "According  to  this  document,  you  placed  the 
car  on  the  east  side  with  the  truek  going  over  the  center  of 
the  road  facing  east?"  Counsel  for  defendant  objected  and  moved 
to  withdraw  a  Juror*  The  court  sustained  the  objection  but 
denied  the  motion  to  withdraw  a  Juror,  stating  in  the  presence 
of  the  Jury:   "After  putting  in  all  this  time,  he  wants  to  get 
the  case  dismissed  by  having  a  Juror  withdrawn*   I  am  not  going 
to  permit  him  to  do  that»M  The  question  put  by  counsel  was 
plainly  erroneous*  He  attempted  thereby  to  get  before  the  Jury 
a  part  of  the  contents  of  a  written  document  which  the  court 
had  refused  to  receive  in  evidence,  and  as  it  related  to  a  vital 
question  the  motion  should  have  been  allowed. 

In  argument  to  the  jury  plaintiffs  counsel  said,  "They 
eay  the  defendant  Orlovik  is  an  interested  party.  He  ie  the 
aa'ent  of  the  corporation,  and  he  will  not  in  any  way  be  affected 
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by  any  Judgment  you  may  enter,"  Defendants'  objection  was 
overruled.  The  statement  of  oounsel  was  a  misstatement  of  the 
law.   By  the  Judgment  entered  on  the  verdict  ret  rned  by  the 
Jury  the  driver,  Orlovlk,  is  with  hie  employer  liable  for 
the  full  amount  of  damages  awarded* 

The  Judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial, 

REVERSED  AND  REMANDED. 

O'Connor,  P»  J.,  and  Feinberg,  J»,  concur. 
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THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS  on  the  Relation  of 
ROBERT  RYAN, 

Appellant, 


▼* 


CITY  OF  CHICA&Q,  a  Municipal 
Corporation,  and  ED vARD  J. 
OORMAIj  Public  Vehicle  Commi? 
sioner, 

Appellees* 


3 


APPEAL  FROM 
CIRCUIT  COURT 
COOK.  COUNTY. 


MR*  JUSTICE  NIEMSYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  appeals  from  a  judgment  order  dismissing  his 
complaint  for  mandamus* 

His  petition  set  up  that  he  was  engaged  in  the  business 
of  renting  automobiles  to  the  public  for  hire  under  licenses 
issued  by  the  State  of  Illinois  as  livery  licenses,  with  his 
offices  located  in  Chicago,  Illinois;  that  he  carried  the 
proper  liability  bond  or  insurance  policy  for  each  automobile; 
that  ihe  had  made  application  to  the  City  of  Chicago  for  city 
licenses  for  the  operation  of  31  automobiles  and  tendered  the 
requisite  fee  therefor.  This  application  was  rejected,  and  he 
seeks  by  mandamus  to  compel  the  issuance  of  the  city  licenses. 
The  petition  also  quotes  certain  portions  of  a  then-existing 
city  ordinance  requiring  application  for  such  licenses  to  be 
made  by  the  owner  of  the  automobile*  The  ansv/er  of  the  city 
denied  that  the  plaintiff  was  the  owner  of  any  of  the  automobiles, 
except  those  numbered  3,  5,  and  6;  asserted  that  the  licenses 
for  these  cars  were  denied  because  of  the  lack  of  repair,  and 
dirty,  unclean  and  bad  appearance  of  the  automobiles;  that 
licenses  for  the  other  cars  were  refused  because  laintiff  was 
not  the  owner  of  the  cars  and  because  of  their  unsatisfactory 
condition*  On  the  trial  the  city  offered  the  testimony  of 
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Inspectors  as  to  the  condition  of  the  oars.  Thir.  testimony  is 
uncontradicted  exce  t  by  general  statements*  Plaintiff  testi- 
fied that  he  was  the  lessee  of  the  care  not  owned  by  him,  but 
the  leases  said  to  cover  these  cars  were  not  produced  and 
offered  in  evidence.  Plaintiff  did  not  file  a  reply  brief  or 
appear  on  the  oral  argument  of  the  ease. 

Considerable  discussion  is  had  by  the  parties  as  to 
whether  or  not  a  lessee  le  the  owner  of  a  car  within  the  ordinances 
The  parties  agree  that  the  word  "owner"  as  used  in  the  ordinance 
should  have  the  same  meaning  and  definition  as  that  set  forth 
in  the  Motor  Vehicle  Law  of  the  state  (111.  Rev.  Stat*  1945, 
chap*  95  1/2,  par.  74),  which,  so  far  as  is  pertinent  here, 
provides  that  "***  in  the  event  a  motor  vehicle  is  the  subject 
of  an  agreement  for  the  conditional  sale  or  lease  thereof  with 
the  right  of  purchase  upon  performance  of  the  conditions  stated 
in  the  agreement  and  with  an  immediate  right  of  possession  vested 
in  the  conditional  vendee  or  lessee,  or  in  the  event  a  mortgagor 
of  a  motor  vehicle  is  entitled  to  possession,  then  such  condi- 
tional vendee  or  lessee  or  mortgagor  shall  be  deemed  the  ovmer 
for  the  purpose  of  this  act."  The  plaintiff  failed  to  bring 
himself  within  the  terms  of  the  ordinance  by  establishing 
through  the  proffer  of  proper  evidence  his  ownership,  under  the 
provisions  of  the  statute,  of  the  oars  which  he  claimed  to  possess 
under  leases.  He  also  failed  to  meet  the  testimony  as  to  the 
unsatisfactory  condition  of  these  cars,  as  well  as  of  the  three 
cars  of  which  he  was  the  owner.  Before  a  mandamus  writ  may  issue, 
it  must  clearly  appear  that  the  petitioner  has  a  clear  right  to 
the  relief  he  seeks*  The  Beo-ole  v.  Allman.  382  111.  156, 

The  judgment  is  affirmed* 

AFFIRMED* 

O'Connor,  p»  J.,  and  Feinberg,  J.,  concur* 
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3 SOLA.  8361 


) 

LESTER  R,  GRAHAM,  ) 

Appellant,   ) 

v.               )  APPEAL  FROM 

)  SUPERIOR  COURT 

ANNA  M.  READY,              j  COOK  COUNTY. 

Appellee*    ) 


0 


MR.  JUSTICE  NIEMSYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  a  tenant  of  a  farm  owned  by  defendant, 
filed  a  complaint  in  the  Circuit  court  of  Kane  county,  Illinois, 
where  the  land  was  situated,  for  an  injunction  restraining 
the  enforcement  of  a  judgment  for  possession  which  defendant 
had  previously  obtained  against  plaintiff. 

On  November  19,  1943,  during  the  pendency  of  the  injunction 
suit,  the  attorneys  for  the  parties  entered  into  a  written  stip- 
ulation reciting  the  payment  by  plaintiff  to  defendant  of  $2,670.81 
in  full  of  defendant's  claims  for  damages  for  withholding  posses- 
sion, etc.,  and  the  deposit  by  plaintiff  of  an  additional  sum 
of  $3,000  with  the  clerk  of  the  court  to  be  held  by  the  clerk 
In  escrow  subject  to  the  stipulation  and  the  order  of  the  court; 
that  if  on  March  1,  1944  plaintiff  had  fully  vacated  said  pre- 
mises and  delivered  possession  to  the  defendant,  the  court  should 
order  the  $3,000  to  be  returned  to  the  plaintiff;  but  if  on 
March  1,  1944  plaintiff  had  not  then  fully  vacated  the  premises 
and  delivered  the  poeffeueHitem  thereof  to  the  defendant,  the  court 
should  order  the  clerk  to  pay  the  33,000  to  the  defendant  and 
dismiss  the  Injunction  suit.  On  March  1,  1944,  the  plaintiff 
still  being  in  possession  of  the  premises,  the  Judge  of  the 
Circuit  oourt  of  Kane  county  ordered  the  clerk  to  pay  the  ^3,000 
to  the  defendant,  and  it  was  so  paid.  March  17,  1944  plaintiff 
vacated  the  premises. 
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May  15,  1944,  plaintiff  filed  a  complaint  in  the  Superior 
court  of  Coo-  county,  that  county  being  the  place  of  residence 
of  the  defendant,  in  which  he  alleged  that  the  foregoing 
stipulation  was  not  authorized  by  the  plaintiff  and  did  not 
correctly  express  the  real  agreement  of  the  parties,  and  praying 
that  "said  stipulation  may  be  varied  and  modified  in  order  to 
express  the  real  intention  of  the  plaintiff  and  defendant;  that 
the  court  may  adjudge  said  sum  of  $3,000  deposited  with  the 
clerk  of  the  Circuit  fiourt  of  Kane  County,  and  subsequently 
paid  to  the  defendant,  was  paid  only  as  a  penal  sum  as  security 
to  reimburse  the  defendant  only  for  such  damages  as  she  might 
establish  for  waste  and  for  failure  of  plaintiff  to  surrender 
possession  on  or  before  March  1,  1944,  and  that  the  court  will 
eonstrue  the  payment  of  said  sum  ae  a  penalty  and  not  as  a 
liquidated  damagesjthat  the  court  will  determine  what  portion 
the  defendant  is  entitled  to  retain  of  said  sum  of  #3,000  for 
reasonable  rental  from  March  1,  1944,  to  March  1?,  1944,  and 
order  the  defendant  to  pay  the  plaintiff  the  balance  remaining 
of  said  sum  of  $3,000  after  such  reasonable  rental  charge  is 
deducted*"  Defendant  answered,  setting  up  the  proceedings  in 
the  Circuit  court  of  Kane  county  as  res  judicata  of  plaintiff's 
claim.  Plaintiff's  reply  to  the  answer  was  stricken  on  defen- 
dant's motion  and,  plaintiff  standing  on  the  reply  which  negatived 
defendant's  claim  of  res  .Judicata,  the  complaint  was  dismissed 
for  want  of  eaulty.  Plaintiff  appeals. 

The  order  entered  by  the  Circuit  court  of  Kane  county 
directing  the  clerk  of  the  court  to  pay  over  the  sum  of  M3>000  to 
defendant  has  not  been  appealed  from*   It  has  been  fully  executed. 
By  his  complaint  in  the  Superior  court  of  Cook  county  plaintiff 
seeks  to  compel  defendant  by  an  order  of  the  Superior  court  to 
return  the  money  paid  to  her  in  compliance  with  the  order  of  the 

Circuit  court  of  Kane  county,  less  such  amount  as  the  Superior 

rental 
court  may  find  to  be  due  to  defendant  for  the  reasonable''  of  her 
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farm  from  March  1st  to  March  17,  1944,  etc.  The  Superior 
court  is  without  Jurisdiction  in  the  matter.  The  matters  and 
things  alleged  as  the  basis  of  the  relief  prayed  for  by  plain- 
tiff are  matters  and  things  which  could  have  been  alleged  and 
presented  in  the  Circuit  court  of  Kane  county  at  the  time  the 
order  directing  the  payment  of  the  money  to  defendant  was 
entered,  and  certainly  at  any  time  after  March  17,  1944  within 
30  day6  after  the  entry  of  the  order  of  March  1,  1944.  Having 
neglected  to  do  this,  and  no  appeal  having  been  taken  from  the 
order  of  the  Circuit  court,  that  order  became  binding  and 
conclusive  on  plaintiff  and  defendant  as  to  any  and  all  matters 
which  might  have  been  raised  in  the  Circuit  court.  Harding  Co.  v. 
Harding,  352  111.  417. 

The  order  is  affirmed* 

ORDER  AFFIRMED, 

O'Connor,  P.  J»,   and  Feinberg,  J.,  concur* 
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MERCURY  ELECT  OKIC  LABORATORIES, 
INC,  a  corporation, 

Appellee, 

v« 

MARIE  KRUG, 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY* 


n/ 


Appellant. 

) 

MR.  JUSTICE  NIEMKY'iR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  a  tenant  of  the  defendant,  filed  a  complaint 
to  enjoin  the  forfeiture  of  the  leas-  from  defendant  to  plain- 
tiff and  to  enjoin  the  prosecution  of  a  suit  in  forcible  detainer 
for  recovery  of  the  possession  of  the  premises  involved.  After 
trial  a  decree  was  entered  granting  the  relief  prayed.   Defendant 
appeals. 

Plaintiff  rented  from  defendant  the  basement,  first  floor 
and  second  floor  of  defendant's  building  to  be  occupied  for  an 
office,  store,  factory  or  warehouse  for  a  period  of  ten  years 
from  &Iay  1,  1944,  the  lease  providing  that  the  tenant  will  not 
allow  the  premises  "to  be  occupied  in  whole  or  in  part  by  any 
other  person,  and  will  not  sublet  the  same,  nor  any  part  thereof, 
***  without  in  each  ease  the  written  consent  of  the  party  of  the 
first  part  first  had."  Plaintiff  immediately  took  possession 
under  the  lease  and  claims  to  have  expended  in  excess  of  -7,000 
in  making  the  premises  tenantable.  In  November  1946  it  entered 
into  an  agreement  with  a  credit  or  industrial  loan  company  to 
extend  it  credit  up  to  S35,000  upon  merchandise  of  the  plaintiff 
to  be  stored  with  a  warehouse  company,  certificates  being  issued 
therefor  -  the  merchandise  to  be  released  in  instalments  as  the 
loans  were  paid*  In  furtherance  of  this  agreement  a  certain 
portion  of  the  basement  and  first  floor  of  the  premises  occupied 
by  plaintiff  was  set  off  by  a  wire  net  and  the  m^rc  andise  or 
goods  pledged  as  collateral  ,vas  stored  in  this  space.  An 
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employee  of  plaintiff  was  appointed  by  the  warehouse  company 
as  Its  agent  and  given  the  custody  and  control  of  the  goods 
and  merchandise.  He  continued  to  perform  the  services  thereto- 
fore rendered  by  him  for  plaint if t*     An  instrument  designated  as 
a  sublease  providing  for  the  occupancy  of  the  portion  of  the 
premises  set  aside  as  aforesaid  to  the  warehouse  company  was 
executed  and  later  filed  for  record*  Only  a  part  of  the  premises 
allocated  to  the  warehouse  eompany  was  used  by  it,  and  no  part 
of  the  premises  v?as  used  for  any  other  purpose  than  the  storing 
of  the  goods  and  merehan  ise  pledged  as  collateral.  There  is 
evidence  that  before  arrangements  with  the  credit  company  and  the 
warehouse  company  were  completed  plaintiff  conferred  with  the 
defendant  and  obtained  her  oral  consent  to  the  arrangement*  Defen- 
dant denies  giving  her  consent,  but  considered  as  a  whole  the 
evidence  would  support  a  finding  by  the  court  that  such  consent 
was  given*  Shortly  after  the  recording  of  the  sublease  defen- 
dant served  notice  of  the  forfeiture  of  the  lease  because  of 
the  subletting,  and  instituted  an  action  of  forcible  detainer 
to  recover  possession  of  the  premises* 

Plaintiff  contends  that  the  arrangement  for  the  occupancy 
and  use  of  a  portion  of  the  leased  premises  by  the  warehouse 

i  company  was  not  a  subletting  prohibited  by  the  terms  of  the 
I 

lease,  but  an  arrangement  in  furtherance  of  plaintiff's  business 
and  therefore  not  a  violation  of  the  lease*  This  position 
finds  support  in  fceaoock  v*  Feltman»  243  111*  App*  238,  Boston  SI* 
Ry.  Co*  v.  &race  &  Hyde  Oo*.  112  Fed.  279,  £85-286,  It  is 
immaterial  that  the  instrument  executed  between  plaintiff  and 
the  warehouse  company  was  in  terms  of  a  subletting,  because 
equity  looks  to  the  substance  rather  than  to  the  form  of  written 
instruments  and  carries  into  effect  the  real  intention  of  the 
parties,  gleaned  not  only  from  the  written  instruments  they 
executed,  but  from  their  subsequent  acts  and  conduct  with 
reference  thereto*  Trapp  v*  Gordon,  366  111.  102,  111* 
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Defendant  makes  a  further  objection  that  the  arrangemmfct 
between  plaintiff  and  the  credit  company  defeated  defendant's 
prior  lien  as  landlord  on  the  property  of  plaintiff.  We  know 
of  no  provision  of  the  law  or  of  the  lease,  and  none  h  s  been 
suggested  to  usi  which  prohibits  a  tenant  when  acting  in  good 
faith  from  encumbering  his  property  and  creating  liens  thereon 
which  take  precedence  over  the  landlord's  lien* 

The  judgment  is  affirmed. 

AFFIRMED. 
O'Connor,  P»  J*j  and  Felnberg,  J.,  concur* 
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rjefendant  appeal*  from,  a  judgment  of  tfc>*>    ■mnteip&l  court 
of  Swaaetoa  finding  her  guilty  of  keeplac  a  house  of  lll-fago 
in  violation  of  the  ■JtUmafi  of  the  csifcy,  and  &§se«si»f  &  fino 
of  160  and  o>st«« 

Defendant  was  operating  what  an*  3#sigaated  &e  a  roaming 
houee  in  the  city  of  Swaaeton.     On  the  night  of  gae  4th  day  of 
April,  1$>46  at  about  10} 30  o'clock,   too  poll©*  or  fleer*  «ho  had 
for  sow*  tlae  heea  watching  various  couple*  en"«?r,    trolled  up 
the  front  otepo  of  %lw  prestiges  in  er-e#tioa.     I  lirht  outride 
showed  the  eign     *2>ublie  telephone.*     Hal  door  was  open.     The 
offi^er-g  entered.     -One  of  them  walked  doeaetalrg  and  e&w  the 
defendant  putting  clean  sheets  on  a  bed.     In  the  oreweace  and. 
hearing  of  defendant  he  ®&w  through  an  open  door  a  san  and 
wossaa  ttadre*s#d  lying  la  bed.     They  said  that  they  were  unmarried, 
In  other  rooma  he  saw  six  other  couples,  all  of  whoa  stated 
they  #ere  unmarried,  esto®  t  one  couple  oho  said  they  wer«  not 
siarried  to  «*aeh  other,     loot  of  thea  were  undress -d,  and  alssoet 
all  MMNI  in  bed.     One  «aa  ■&§  wae  with  a  woman  stated  that  he 
rented  the  roon  for  an  hour  aai  a  half  for    i«     One  couple  in 
the  front  roow  orated  they  aaaa  waiting  to  set  a  roots  because 
all  rooms  were  ooeupled.     fhe  officers  a*:  rested  the  defendant, 
who  won  in  charge  of  the  prealsee  and  all  of  tat  iaaat^s. 

Before  the  t*  ial  defendant  filed  a  petition  alleging 
the  illegal  entry  and  seareh  of  the  praises  and  the  purpose  of 
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the  prosecution  to  use  the  testimony  of  the  inmates  and  the 
evidence  secured  while  making  the  unlawful  search  and  seizure 
on  the  trial  of  the  cafe,  and  moved  for  the  exclusion  of  the 
evidence.  This  motion  was  denied.  On  the  trial  a  stipulation 
was  entered  into  as  to  the  testimony  of  the  defendant  and  the 
persons  in  her  rooming  house  at  the  time  of  the  arrest  if 
defendant's  motion  was  overruled  and  denied.  The  testimony  clearlj 
shows  that  the  place  was  being  used  for  the  accommodation  of 
persons  coming  there  for  the  purpose1  of  illicit  intercourse. 

Defendant's  objections  necessary  to  he  considered  on  this 
appeal  are,  that  the  arrest  of  the  defendant  was  unlawful  and 
that  the  testimony  of  the  police  officers  and  stipulated  testi- 
mony of  the  defendant  and  the  persons  found  in  her  rooming  house 
was  improperly  received,  having  been  obtained  through  the  unlawful 
search  of  the  premises  by  the  police  officers,  and,  that  the 
houee  was  not  shown  to  be  a  house  of  ill-fame  within  the  meaning 
of  the  ordinances 

This  action  being  to  recover  a  penalty  for  the  violation 
of  a  city  ordinance,  is  a  civil  suit  and  governed  by  all  the 
rules  applicable  thereto*  City  of  Chicago  v.  Knobel.  232  111*  112; 
City  of  Chicago  v.  ffalcher,  527  111,  App*  556  (abst.).  Defendant 
appeared  on  the  trial  without  objection  to  the  manner  of  her 
arrest,  and  she  cannot  jhow  be  permitted  to  complain.  The  public 
telephone  sign  at  the  entrance  -  the  door  not  being  shut  and 
locked,,  authorized  an  entry  into  the  building  as  into  any  premises 
where  a  public  business  was  being  conducted.  Having  gained 
entrance  lawfully,  the  police  officers  were  authorized  to  take 
advantage  and  act  upon  whatever  they  h?ard  or  saw  in  the  premises. 
The  conversations  in  the  presence  of  defendant,  with  the  couples 
seen  in  bed  through  the  open  door  and  with  the  couple  upstairs 
waiting  for  a  room  to  be  vacated,  authorized  the  arrest  of  defen- 
dant and  the  couple  spoken  to,  and  a  further  search  or  investiga- 
tion of  the  premises.  People  v,  Roberta.  552  111*  189;  People,  v. 
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Berger,  284  111.  47.  The  court  therefore  did  not  err  In 

admitting  the  testimony  complained  of* 

The  ordinance  involved  provided  that  "No  person  ahall 

keep  or  maintain  ***  any  house  of  ill-fame  or  assignation. " 

Defendant  refers  to  several  cases  involving  charges  of  keeping  a 

house  for  purposes  of  prostitution  wherein  a  house  Of  ill-fame 

Is  defined  as  a  house  of  prostitution  or  a  place  to  which  women 

resort  for  indiscriminate  inter-course  with  men,  and  contends 

that  there  is  no  evidence  in  the  present  case  that  the  women 

found  in  defendant's  rooming  house  were  engaged  in  indiscriminate 

intercourse.  A  house  of  ill-fame  is  not  specifically  defined 

in  our  statutes  or  in  the  ordinances  of  the  City  of  Evanston. 

Resort,  therefore,  may  be  had  to -the  common  law,  under  which 

a  house  of  ill-fame  is  one  kept  for  the  resort  and  convenience 

of  lewd  people  of  bota  sexes*  17  Am.  Jur. ,  Disorderly  Houses, 

sec.  3*  The  word  "lewd"  is  generally  defined  as  lustful, 

lascivious,  unchaste.  Some  of  its  synonyms  are,  licentious, 

sensual,  lecherous,  impure.  The  renting  of  th;  rooms  by  the 

hour,  the  full  occupancy  of  the  premises,  and  the  waiting  by  a 

couple  until  a  room  and  bed  should  be  vacated,  together  with 

the  uncontradicted  statements  of  the  p  rsons  in  the  building 

that  they  were  not  married  to  their  companions,  fully  satisfy 

the  common  law  definition  of  a  house  of  ill-fame. 

Furthermore,  the  complaint  charged  the  defendant  with 
and 
maintaining  a/keeping  a  house  of  ill-fame  at  the  address  given 

"by  accepting  lawful  money  for  rent  of  rooms  and  beds  for 

occupancy  by  males  and  females  for  lewd  purposes  in  violation 

of  section  2434  of  the  Svanston  Municipal  Code  of  1327,  as 

amended* "  If  it  is  defendant's  contention  that  the  evidence 

proved  the  house  to  be  one  of  assignation  rather  than  of 
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lll-fam«|  the  alleged  variance  should  hare  been  pointed  out 
on  the  trial  of  the  caae  when  the  complaint  could  have  been 
amended  if  necessary  to  meet  the  objection. 
The  Judgment  id  affirmed* 

AFFIRMED. 

O'Connor,  P.  J»,  and  Feinberg,  J.#  concur. 
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WILLIAM  aDKINS  and  FRED 
W.  MILLER, 

Plaintiffs-Appellants , 

vs. 


LORENE  WILLIAMS, 
Defendant, 


JJViOGENE  FEHRENB^CHER, 
FRANCES  ALBRIGHT,  JOHN 
C.  HOUCHIN,  STELLA  H. 
HOUCHIN , 

Defendants-Appellees, 


Appeal  from  the 
Circuit  Court 
of  Jasper 
County. 


CULBERTSON,  P.  J. 


This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Jasper  County  (on  the  verdicts  of  a  jury),  finding  for 
Appellees,  IMOGENE  FEHRENBACHER,  FRANCES  ALBRIGHT,  JOHN  C. 
HOUCHIN,  STELLA  H.  HOUCHIN,  and  LORENE  WILLIAMS  (hereinafter 
called  defendants),  and  against  Appellants,  WILLIAM  ADKINS  and 
FRED  W.  MILLER  (hereinafter  called  plaintiffs). 

Plaintiffs'  action  was  instituted  under  the  Dram  Shop 
Act  (1945  ILLINOIS  REVISED  STATUTES,  Chapter  43,  Section  135), 
and  sought  to  recover  damages  for  injuries  sustained  by  the 


plaintiffs  by  reason  of  an  assault  and  physical  beating  by 
one  HIRAM  TRhCY  upon  the  plaintiffs,  William  adkins  and  Fred 
W.  Miller.  The  evidence  disclosed  that  Adkins  and  Miller 
and  Tracy  had  been  drinking  in  a  tavern  known  as  "Mike's 
Place."  The  defendants,  Imogene  Fehrenbacher,  and  the  hus- 
band of  defendant  Lorene  Williams,  were  partners  in  the 
ownership  of  the  tavern  conducted  as  Mike's  Place,  and  de- 
fendant, Frances  Albright,  owned  the  premises  in  which  Mike's 
Place  was  located.  Defendants,  John  C.  Houchin  and  Stella 
H.  Houchin  were  respectively  the  operator  and  owner  of  the 
premises  known  as  "West  Side  Tavern."   The  evidence  indicated 
that  Hiram  Tracy  had  consumed  alccholic  liquors  in  both  tav- 
erns.  The  cause  was  tried  by  a  jury. 

There  was  evidence  to  the  effect  that  Hiram  Tracy 
was  celebrating  and  had  been  going  from  table  to  table  in 
Mike's  Place,  and  particularly,  had  been  having  seme  conversat- 
ion with  the  plaintiff  Miller,  and  also  was  drinking  in  his 
company.   He  had  previously  been  drinking  in  the  West  Side 
Tavern  and  left  Mike's  Place  at  one  stage  to  go  to  the  West 
Side  Tavern  again.  Tracy  testified  that  he  and  Miller  had 
been  arguing  and  that  plaintiff  Adkins  had  purchased  a  round 
of  drinks  for  him.   Tracy  and  Adkins  had  been  acquainted  for 
many  years.   The  evidence  was  conflicting  as  to  whether  Miller 
and  Adkins  were  drinking  with  Tracy,  but  the  evidence  did  show 
that  in  some  manner  Tracy  and  Miller  got  into  an  altercation 
when  Miller  declined  to  drink  out  of  his  glass  of  beer  after 
Tracy  had  taken  a  drink  from  it.   Tracy  then  emptied  the  beer 
in  a  spittoon  and  after  he  had  gone  from  the  tavern  for  ten 
or  fifteen  minutes,  Tracy  returned,  picked  up  a  glass  and  str- 
uck Miller  in  the  face  with  the  glass.   After  it  broke  he  con- 
tinued to  jab  Miller  in  the  face  with  the  broken  glass.   Miller 


was  badly  cut  up  in  the  face  and  also  about  the  hand*   There 
was  testimony  that  some  words  were  exchanged  between  Adkins 
and  Tracy  before  Tracy  struck  Adlcins,  who  was  one  of  the 
joint  plaintiffs  in  the  action.  After  hearing  all  of  the  evi- 
dence the  jury  returned  a  verdict  of  "not  guilty"  as  to  all 
defendants*  Motion  for  new  trial  was  denied  and  judgments  were 
entered  on  the  verdicts  finding  defendants  "not  guilty." 

The  plaintiffs  contend  in  this  Court  that  the  Court 
below  erred  in  refusing  to  admit  certain  evidence  tendered  on 
behalf  of  plaintiffs,  and  likewise,  in  admitting  improper  evi- 
dence on  behalf  of  defendants.   There  is  nothing  in  the  brief 
submitted  by  plaintiffs  to  indicate  what  evidence  was  offered 
by  plaintiffs  and  improperly  excluded,  or  what  improper  evi- 
dence was  introduced  on  behalf  of  defendants,  other  than  a 
reference  to  improper  cross-examination  in  attempting  to 
adduce  testimony  which  plaintiffs  contend  was  not  within  the 
issues  before  the  Court.   It  is  the  contention  of  plaintiffs 
that  no  pleading  alleged  that  plaintiffs  had  contributed  to 
the  intoxication  of  Tracy  and  thereby  contributed  to  their 
own  injuries  so  as  to  preclude  them  from  recovery  and  that, 
therefore,  evidence  could  not  be  introduced  to  prove  that 
plaintiffs  had  contributed  to  their  own  injuries.   There  was 
no  such  objection  in  the  Trial  Court,  other  than  on  the  ground 
that  it  was  not  proper  cross-examination.   The  failure  to  make 
such  objection  on  such  ground  specifically  in  the  Trial  Court 
prevents  the  assertion  of  such  objection  in  this  Court,  even 
if  otherwise  well-founded  (SHEARER  vs.  AURORA,  1.LGIN  &  CHICAGO 
R.R.  CO.,  200  111.  App.  225).   No  other  arguments  were  made 
in  connection  with  any  other  evidence  admitted  or  excluded. 
It  is  presumed  that  any  such  assignments  of  error  are  waived 
and  abandoned  under  such  circumstances. 
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It  is  contended,  rather  vigorously,  that  the  Court 
below  erred  in  giving  certain  instructions  on  behalf  of  defend- 
ants, which  were  misleading  to  the  jury,  under  the  facts  and 
the  evidence.   The  two  instructions  which  were  particularly 
objected  to  were  identical  as  to  the  plaintiffs,  and  recited 
in  substance  that,  before  either  of  the  plaintiffs  could  re- 
cover from  defendants,  Fehrenbacher  and  Albright,  they  must 
prove  each  of  the  following  by  a  preponderance  of  the  evi- 
dence:  "No.  1.   That  at  the  time  of  the  occurrence  in  ques- 
tion Hiram  Tracy  was  in  fact  intoxicated.   No.  2,  that  such 
intoxication  was  caused  in  whole  or  in  part  by  alcoholic 
liquor  sold  or  given  to  the  said  Hiram  Tracy  by  the  defendant... 
No.  3.   That  the  injury  of  plaintiff  ....  was  caused  by  such 
intoxication  of  ?Iiram  Tracy,  if  you  believe  the  said  Hiram 
Tracy  was  in  fact  intoxicated,  and  was  not  caused,  occasioned 
or  provoked  by  the  said  William  Adkins  himself.   If  said 
plaintiff  has  failed  to  prove  any  one  or  more  of  the  foregoing 
by  a  preponderance  of  the  evidence  then,  under  the  law,  you 

must  find  said  defendants  ....  not  guilty "   Ordinarily, 

the  doctrine  of  contributory  negligence  is  not  applicable 
to  a  DramShop  case  (LESTER  vs.  BUGNI,  316  111.  App.  19),  but 
under  the  Dram  Shop  Act  one  who  has  contributed  to  the  intox- 
ication or  his  own  injury  may  not  recover  (HILL  vs.  ALEXANDER , 
321  111.  App.  ^06;  JAMES  vs.  WICKER,  309  111.  App.  397).   The 
complaining  party  must  be  free  from  complicity  in  procuring 
the  intoxication. 

Whether  the  plaintiffs  in  the  instant  case  contributed 
to  the  intoxication  of  Tracy  was,  under  the  evidence,  a  quest- 
ion of  fact  for  the  jury.  At  the  same  time  the  burden  was 
not,  in  the  first  instance,  upon  the  plaintiffs  to  show  af- 
firmatively by  a  preponderance  of  the  evidence  that  the  plain- 
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tiffs  had  not  contributed  to  such  intoxication  before  plain- 
tiffs were  entitled  to  recover. 

Two  other  instructions  were  given  as  to  defendants, 
John  C.  Houchin  and  Stella  H.  Houchin,  which  sought  to  outline 
what  plaintiffs  were  required  to  show  by  a  preponderance  of 
the  evidence  before  plaintiffs  could  recover.   In  these  in- 
structions the  recital  "and  was  not  caused,  occasioned  or 
provoked  by  ...."  was  omitted.   Nevertheless,  the  jury  found 
for  such  defendants,  as  well  as  the  defendants,  Fehrenbacher 
and  Albright. 

While  the  instructions  containing  the  clauses  plac- 
ing such  burden  on  plaintiffs  were  erroneous,  it  is  not 
every  erroneous  instruction  which  requires  a  reversal.  Under 
the  facts  and  circumstances  the  error  appears  to  have  been 
harmless.   As  stated  in  the  case  of  KAVANAUGH  vs.  WASHBURN. 
320  111.  App.  250  (at  page  2$$),  the  "modern  tendency  favors 
a  liberal  application  of  the  harmless  error  doctrine  to  in- 
structions when  it  appears  that  the  rights  of  the  complaining 
party  have  been  in  no  way  prejudiced."  And  as  indicated  in 
the  case  of  CHICAGO  CITY  RY.  CO.  vs.  SHAW,  220  111.  532  (at 
page  536),  "absolute  accuracy  with  respect  to  instructions  is 
a  thing  seldom  to  be  obtained,  and  the  Courts  for  want  of  it, 
should  not  set  aside  verdicts,  unless  such  inaccuracy  is  of  a 
character  that  the  Court  must  feel  v/as  likely  to  have  misled 
the  jury."   In  view  of  the  fact  that  other  instructions  which 
did  not  contain  the  erroneous  characteristics  as  to  two  of 
the  defendants  resulted  in  similar  verdicts,  under  the  evidence 
it  is  difficult  in  the  instant  case  to  see  how  the  jury  could 
have  been  misled. 

Other  instructions  which  told  the  jury  that  it  must 
take  the  lav;  from  the  Court,  as  laid  down  in  the  instructions, 


and  to  the  effect  that  the  complaint  in  itself  was  merely  a 
statement  of  what  plaintiffs  alleged  and  was  not  to  be  taken 
as  proof  of  the  facts  alleged  therein  were  standard  instruct- 
ions and  not  erroneous.   Similarly,  the  fact  that  eight  of  the 
instructions  given  to  the  jury  concluded  by  telling  the  jury 
that  under  certain  circumstances  specified  they  should  find 
defendants  not  guilty,  does  not  constitute  reversible  error. 
While  needless  repetition  should  be  avoided  so  that  undue 
prominence  should  not  be  given  to  matters  to  which  instructions 
relate,  it  does  not  appear  in  the  instant  case  that  the 
instructions  dealing  with  the  rights  of  two  plaintiffs  and  four 
defendants,  and  which  called  for  a  certain  amount  of  repetition, 
is  ground  for  reversal  (CARSON,  PIRIE  SCOTT  &  CO..  vs.  CHICAGO 
RAILWAYS ,  309  111.  346). 

We  must,  therefore,  conclude  that  under  the  circum- 
stances, while  there  was  error  in  certain  instructions,  such 
instructions  apparently  did  not  mislead  the  jury  and  the  erron- 
eous character  of  such  instructions  could  not  justify  a  revei- 
sal.   The  verdicts  of  the  jury  were  based  upon  evidence  which 
could  justify  such  verdicts.   It  cannot  be  said  that  the  ver- 
dicts are  contrary  to  the  manifest  weight  of  the  evidence. 

As  we  have  indicated  in  this  opinion,  upon  an  exam- 
ination of  the  record  and  the  contentions  of  plaintiffs,  we 
do  not  find  error  which  would  justify  a  reversal  of  this 
cause.   The  judgment  of  the  Circuit  Court  of  Jasper  County 
will,  therefore,  be  affirmed. 

Judgment  affirmed. 
JUSTICES  B^RTLEY  AND  SMITH  CONCUR. 
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CULBERTSON,  P.  J. 


This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
of  Madison  County,  in  favor  of  Appellee,  WILLIAM  FRYE  (Herein- 
after called  defendant),  and  against  Appellant,  ASSOCIATES 
DISCOUNT  CORPORATION  (hereinafter  called  plaintiff),  in  bar  of 
plaintiff's  cause  of  action  and  against  plaintiff  for  costs. 

It  appears  from  the  evidence  in  this  case  that  the 
defendant,  William  Frye,  purchased  an  automobile  on  September  23, 
1938,  and  in  connection  with  the  purchase  thereof,  he  executed 
and  delivered  to  the  Wood  River  Motor  Company,  Incorporated, 
at  Woodriver,  Illinois,  his  promissory  note  in  the  amount 
of  $367.20,  and  at  the  same  time  the  note  was  executed,  the 
parties  executed  a  conditional  sales  contract  for  the  purchase 
of  the  automobile,  and  on  the  same  date  the  note  and  conditional 
sales  contract  were  negotiated  to  the  plaintiff  in  this  case. 
Defendant  was  advised  of  the  fact  that  his  note  and  conditional 
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sales  contract  had  been  negotiated  to  the  plaintiff  and  was 
given  a  coupon  payment  book  and  subsequently  made  two  payments 
to  plaintiff  in  accordance  with  the  provisions  of  the  note  and 
contract.   The  defendant,  after  making  two  payments,  defaulted, 
and  on  February  9,  1939  the  automobile  was  repossessed  and  at 
the  time  it  was  repossessed  there  was  a  balance  due  in  the 
amount  of  $321.30.   The  car  was  sold  for  $175.00  and  the  balance 
remaining  due  was  in  the  amount  of  $14.6.30.  Plaintiff,  in 
December  of  19UU ,  took  a  judgment  by  confession  in  the  Circuit 
Court  of  Madison  County  and  subsequent  to  that  garnishment  pro- 
ceedings were  commenced  and  all  but  $12.28  of  the  principal 
balance  had  been  collected  at  the  time  of  the  trial  of  this  cause, 

On  the  trial  of  this  cause  t»he  defendant  testified 
that  at  the  time  the  car  was  repossessed,  a  representative  of 
the  plaintiff,  named  Mr.  Miles,  called  at  his  home  and  asked  him 
for  either  the  car  or  all  of  the  money  due,  and  that  there  was 
also  another  man  present  with  Mr.  Miles  at  the  time.  Defendant 
testified  that  he  had  told  Mr.  Miles  that  he  didn't  have  the 
money  and  Mr.  Miles  told  him  he  would  have  to  have  the  car,  and 
defendant  contends  that  Mr.  Miles  told  him  he  would  be  released 
from  further  payments.   This  evidence  is  supported  by  the  testi- 
mony of  the  wife  of  the  defendant,  who  was  present  at  the  time 
Mr.  Miles  came  to  repossess  the  car  and  heard  the  statement 
made  by  Mr.  Miles  as  testified  to  by  the  defendant.  Mr.  Miles 
on  the  trial  of  the  cause  denied  having  made  the  statement  that 
defendant  would  be  released  from  further  payments. 

It  is  contended  on  this  appeal  that  the  Court  erred 
in  refusing  to  direct  a  verdict  in  favor  of  plaintiff  at  the 
close  of  all  the  evidence.  With  this  contention  we  cannot  agree. 

It  is  further  assigned  as  error  that  the  Court  erred 
in  refusing  to  give  the  instruction  tendered  by  plaintiff.   We 
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have  examined  the  instruction  against  which  complaint  is  made 
and  we  do  not  believe  that  the  Court  committed  any  error  in 
refusing  to  give  it. 

The  other  assignment  of  error  made  may  he  fairly  sum- 
marized as  contending  that  defendant  failed  to  prove  the  exist- 
ence of  a  valid  agreement  for  the  cancellation  of  his  indebted- 
ness and  that  the  person  with  whom  the  alleged  contract  was 
entered  into  was  the  agent  of  the  plaintiff,  or  that  said 
agent  had  authority  to  enter  into  said  agreement,  and  that 
defendant  failed  to  prove  that  there  was  any  consideration  for 
the  alleged  contract  between  plaintiff  and  defendant.   We 
believe  that  on  these  issues  there  was  tendered  to  the  jury  for 
its  determination  an  issue  of  fact  and  the  jury  having  decided  " 
that  issue  of  fact  adversely  to  the  contention  of  the  plaintiff - 
we  are  not  disposed  to  disturb  it  as  we  believe  that  it  has 
abundant  support  in  the  evidence  to  be  sustained  and  that  the 
jury  could  well  have  adopted  the  contention  of  defendant,  as 
they  did  by  their  verdict. 

There  being  no  reversible  error  in  this  case  the 
judgment  of  the  Circuit  Court  of  kadi son  County  is  hereby 
affirmed. 

JUDGMENT  AFFIRMED. 

Justices  Bartley  and  Smith  concur. 
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BARTLEY,  J. 

Theophil  Rieso,  Piaintif f -Appellant ,  hereinafter 
referred  to  as  Plaintiff,  filed  suit  for  divorce  against  his 
wife,  Irene  Rieso,  Defendant-Appellee,  hereinafter  referred  to 
as  Defendant.   Re  charged  her  with  extreme  and  repeated 
cruelty.   There  was  a  trial  before  the  Court  without  a  Jury 
and  the  Chancellor  found  the  issues  for  the  Defendant  and  dis- 
missed Plaintiff's  complaint  for  want  of  equity. 

This  is  an  Appeal  by  Plaintiff  to  review  the  Decree  of 
the  Circuit  Court,  Plaintiff  claims  that  the  Decree  is  againso 
the  manifest  weight  of  the  evidence.   The  only  question  be- 
fore the  Court  in  this  cast,  as  set  out  by  Plaintiff  in  his 
Brief,  is:   Was  the  Defendant  guilty  of  such  extreme  and 
repeated  cruelty  as  to  entitle  Plaintiff  to  a  Divorce? 

Plaintiff,  in  his  Complaint,  charged  that  on  November 
1$,  1944,  Defendant  struck  him  several  blows  about  the  face 
and  body  causing  him  to  fall  against  a  bathtub  and  be  injured 


and  that  on  June  10,  1945,  the  Defendant  struck  him  several 
blows  about  his  face  and  body  with  her  fists;  that  during 
the  two  years  prior  to  the  filing  of  the  suit,  the  Defendant 
had  on  at  least  an  average  of  two  tines  per  month,  struck  him 
with  her  hands  and  fists.  Defendant  filed  her  Answer  in  which 
she  denied  each  and  every  act  of  cruelty. 

They  were  married  on  September  6,  1921  and  lived  together 
until  June  28,  1945.   There  were  two  children  born  of  the 
marriage,  a  son,  seventeen  years  old  at  the  time  of  trial, 
and  a  daughter,  twelve  years  old.   The  parties  were  farmers 
and  after  their  separation  on  June  28,  1945,  the  date  on 
which  Plaintiff  left  home,  the  mother  continued  to  reside  in 
the  house  with  the  daughter  and  Plaintiff  lived  elsewhere  with 
the  son. 

In  regard  to  the  acts  of  cruelty,  Plaintiff  testified 
that  on  the  evening  of  November  26,  1944,  he  and  the  Defendant 
and  their  daughter,  in  the  company  of  some  neighbors,  attended 
a  dance  in  Belleville;  that  while  at  the  dance,  Defendant 
became  angry  with  Plaintiff,  because  she  claimed  that  he  was 
fooling  around  with  a  blonde;  that  she  told  him  that  she  would 
fix  him  when  she  got  him  home;  that  when  they  returned  home  and 
got  into  tho  house  and  as  soon  as  the  door  was  closed  so  no 
one  would  hear  them,  she  started  to  argue  and  as  he  was  sitting 
on  the  edge  of  the  bathtub  in  the  bathroom,  she  cussed  and 
beat  him;  that  she  beat  him  on  the  back  with  her  fists  so  he 
could  not  move  and  threw  him  in  the  bathtub;  that  he  was  helped 
out  of  the  tub  by  his  son;  that  his  back  was  sprained  for  sev- 
eral days  thereafter.   He  stated  that  on  the  Monday  following 
the  26th  of  November,  he  was  sick  and  that  after  he  had  been 
at  the  cow  barns  all  morning  and  had  everything  ready  for 
Defendant's  washing,  he  went  to  bed;  that  the  Defendant  was  in 
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the  kitchen  and  she  cussed  him  one  time  after  another  and  that 
before  he  could  get  out  of  bed,  she  jumped  on  him  and  hit 
him  with  her  fists.   He  stated  that  in  June  of  1945,  Defendant 
called  him  a  dirty  old  hound  and  stated  that  she  would  take 
his  brain  out  even  if  he  didn't  have  one  and  that  at  that 
•time,  she  threw  things  at  him  and  hit  him;  that  lots  of  times. 
she  hit  him  on  the  back  of  the  head;  that  she  threw  a  cup  at 
him  but  never  hit  him  with  it;  that  when  he  didn't  get  home 
in  time,  she  got  angry  and  started  throwing  things  at  him;  that. 
this  happened  quite  often. 

Ellard  Rieso,  the  son,  testified  for  his  father.   In 
regard  to  the  bathtub  incident,  he  stated  that  when  he  came 
home,  his  father  was  in  the  bathtub;  that  he  picked  him  up  and 
got  him  out  and  his  father  then  said  that  Defendant  threw  him 
in  the  bathtub;  that  he  didn't  see  her  do  it;  that  Defendant, 
at  the  time,  said  that  she  could  kill  the  Plaintiff  and  that 
she  wished  she  could  kill  him,  so  that  he  could  not  say  anyth:'  ig; 
that  Defendant  struck  the  Plaintiff  on  many  occasions  and  tha" 
everytime  Defendant  got  into  an  argument,  she  would  lose  her 
temper;  that  she  used  profane  language  about  two  or  three  times 
a  week. 

Three  other  witnesses  testified  for  Plaintiff;  none  of 
them  had  seen  Defendant  strike  the  Plaintiff,  but  they  stated 
that  the  Defendant  admitted  that  the  separation  was  because  of 
her  fault  and  that  she  pushed  him  and  treated  him  rough. 

Defendant,  in  her  testimony,  denied  that  she  ever  struck 
the  Plaintiff  causing  him  to  fall  backwards  into  the  bathtub 
and  stated  that  she  got  mad  when  Plaintiff  v/as  dancing  with 
another  woman  at  the  dance,  but  that  she  didn't  say  anything  to 
Plaintiff  about  it  and  that  when  they  reached  home,  she  undressed 
and  went  to  bed  and  that  the  daughter,  Marylin,  was  sleeping  in 
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the  sane  room;  that  nothing  happened  that  night  and  that  their 
son  did  not  get  hone  until  around  2:00  A.  M.;  that  they  had 
gotten  hone  about  12:00  midnight.   She  denied  that  she  struck 
him  on  any  occasion;  she  also  denied  that  she  threw  any  cups 
or  dishes;  and  also  denied  that  she  admitted  to  any  person  that, 
they  were  separated  because  of  her  fault.   She  stated  that  the. 
bey  made  the  trouble  in  their  home. 

Marylin  Rieso,  the  daughter,  testified  for  her  motlier 
ard  stated  that  on  the  night  of  the  dance,  nothing  happened 
when  they  came  home;  that  they  went  to  bed;  that  she  slept  in 
the  same  room  with  her  father  and  mother  and  that  her  mother 
never  hit  her  father;  that  she  never  hit  him  that  night  or  any 
other  night . 

Several  other  witnesses  appeared  for  the  Defendant- 
Their  testimony  was  along  the  line,  that  Defendant  was  a  goc? 
housewife  and  cook  and  conducted  herself  properly  and  that 
Plaintiff  and  Defendant  got  along  without  any  difficulty  anc 
that  there  were  no  arguments. 

It  appears  that  the  Plaintiff  is  five  feet,  eight  inche. 
tall  and  1^.0  pounds  in  weight.   His  wife  is  five  feet  tall  and 
at  the  time  of  the  alleged  acts  of  cruelty,  weighed  95  pounds , 

"Cruelty  constituting  ground  for  divorce  under  the 
Statute,  means  physical  acts  of  violence,  bodily  harm  or  suf- 
fering, or  such  acts  as  endanger  life  or  limb  or  such  as  raise 
a  reasonable  apprehension  of  great  bodily  ham".  (Wesselhoeft 
v.  Wesselhoeft,  369  111.  419) 

The  degree  of  proof  required  to  substantiate  the  charge 
of  extreme  and  repeated  cruelty  is  the  same  as  in  all  other 
cases  of  a  civil  nature.   The  Plaintiff  is  required  to  prove 
his  case  by  a  preponderance  of  the  evidence.  (Teal  v.  Teal, 
324  111.  207;   Lenning  v.  Lenning,  176  111.  180) 
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There  is  a  conflict  in  the  testimony  concerning  the 
alleged  acts  of  cruelty.   The  Plaintiff  is  supported  by  his 
son  in  proving  the  acts  of  cruelty  alleged  and  the  Defendant 
is  supported  by  her  daughter  in  denying  the  charged  acts  of 
cruelty.   There  are  no  other  witnesses  who  saw  the  Defendant 
strike  the  Plaintiff.   The  testimony  concerning  admissions 
made  by  the  Defendant  of  her  guilt  are  denied  by  the  Defendant 0 
The  Chancellor  heard  the  witnesses  and  saw  them  as  they  testif- 
ied and  had  the  opportunity  to  weigh  their  testimony  and  we 
do  not  feel,  in  examining  the  record,  that  his  decision  was 
against  the  manifest  weight  of  the  evidence.   It  is  the  rule 
that  the  Chancellor's  findings  will  not  be  disturbed  unless  the 
Decree  is  clearly  against  the  weight  of  the  evidence.   (Floberg 
v.  Floberg,  358  111.  626;   Shlensky  v.  Sulensky,  369  111. 
179;  Hitchcock  v.  Hitchcock,  373  111.  352) 

We  find  that  the  Decree  is  not  against  the  weight  of 
the  evidence  and  that  there  is  no  reversible  error  in  the 
record.  The  Decree  of  the  Circuit  Court  of  St.  Clair  County 
is  hereby  affirmed. 


AFFIRMED, 


Judges  Culbertson  and  S;dth  concur 


Not  to  be  published  in  full 
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LOUIS   THOMPSON, 

Plaint  iff -Appellee, 
vs. 
ARDELL  CHEATEM, 

Def  endant-Ai>pellant . 

Smith,  J. 


Aupeal  from  the 
City  Court  of 
East  St.  Louis,  Illinois 


This  cause  is  an  appeal  from  the  City  Court  of  East 
St.  Louis,  Illinois,  heard  by  the  Court  without  a  jury.   The 
Court  found  the  issues  for  the  Plaintiff -Appellee,  Louis  Thomp- 
son, hereinafter  called  the  Plaintiff,  and  against  the  Defendant- 
Appellant,  Ardell  Cheatem,  hereinafter  called  the  Defendant. 

There  is  no  dispute  between  the  parties  as  to  the  am- 
ount of  damages,  as  they  are  covered  by  a  stipulation. 

The  Plaintiff  had  parked  his  car  in  the  street  in  front 
of  his  residence  at  519a  State  Street  in  the  City  of  East  St. 
Louis,  on  or  about  April  7,  1943.  The  car  was  struck  during  the 
night  and  damaged  but  the  Plaintiff  did  not  know  of  the  accident 
until  the  next  morning. 

The  evidence  shows  that  the  Plaintiff  talked  with 
the  Defendant  at  the  scene  of  the  accident,  soon  after  dis- 
covering that  his  car  had  been  damaged.  The  Defendant  then 
admitted  that  his  car  had  struck  and  damaged  the  Plaintiff's 


car,  after  the  Defendant's  car  had  been  hit  by  another  car, 
and  the  Defendant  informed  the  Plaintiff  that  the  damages  to 
the  Plaintiff's  car  would  be  paid. 

The  Defendant  bases  his  appeal  on  the  grounds  that 
there  is  no  evidence  in  the  record  to  sustain  the  Plaintiff's 
case. 

We  cannot  agree  with  the  Defendant's  contention. 
It  appears  from  the  Defendant's  testimony  that  his  car  was 
struck  on  the  left  side,  the  collision  taking  place  about  the 
center  of  the  intersection  of  Sixth  and  State  Streets;  that  he 
applied  his  brakes;  pulled  to  the  right;  travelled  10  feet 
and  struck  the  Plaintiff's  car;  that  he  was  travelling  between 
20  and  30  miles  per  hour,  where  the  speed  limit  was  25  miles  per 
hour,  and  that  the  Plaintiff's  car  was  parked  10  or  15  feet  from 
the  corner.   Tae  Plaintiff  testified  that  his  car  was  knocked 
3  or  U   feet  by  the  collision. 

The  Defendant  refers  to  various  sections  of  the  Motor 
Vehicle  Act  and  attempts  to  show  that  Lamarr's  violation  of  thes* 
sections,  caused  the  collision  which  resulted  in  the  Defendant's 
car  colliding  with  the  car  of  the  Plaintiff.   However,  while 
Lamarr  may  have  been  negligent,  the  Defendant  has  failed  to 
completely  absolve  himself  from  negligence. 

If  the  Plaintiff's  car  was  parked  10  or  15  feet  from 
the  corner  and  the  Defendant's  car  was  struck  in  the  center  of 
the  intersection,  the  Defendant's  car  would  have  had  to  travel 
a  much  greater  distance  than  10  feet  to  strike  the  Plaintiff's 
car.  Furthermore,  if  the  Defendant  applied  his  brakes,  in  ad- 
dition to  the  natural  slowing  effect,  which  the  impact  of  La- 
marr's car  would  have  caused,  and  yet  the  Defendant's  car  knock- 
ed the  Plaintiff's  parked  car  3  or  4  feet,  the  Defendant's  car 
would  necessarily  have  been  travelling  at  a  high  rate  of  speed. 


-  2  - 


The  Defendant  admitted  he  was  travelling  between  20  and  30 
miles  per  hour  and  he  naturally  made  his  estimate  of  his  speed 
most  favorable  to  his  defense.   The  speed  limit  at  this  inter- 
section was  25  miles  per  hour.   Tne  Defendants  statement  that 
his  car  struck  the  Plaintiffs  car  and  that  the  Plaintiff's  car 
would  be  taken  care  of  was  an  admission  by  the  Defendant  which 
the  trial  Court  was  justified  in  considering  v/ith  other  evidence 
of  negligence. 

The  Defendant  was  the  only  eye  witness  to  the  accid- 
ent to  testify  and  because  of  uhe  inconsistent  statements  in 
his  testimony,  this  Court  v/ould  not  be  in  a  position  to  sub- 
stitute its  judgment  for  that  of  the  trial  court.   We  are  unable 
to  say  from  the  evidence  that  the  Defendant  was  without  fault. 
The  trial  Court  had  the  advantage  of  seeing  and  observing  the 
witnesses  as  they  testified  and  was  thus  enabled  to  weigh  the 
evidence  and  adjudge  the  merits  of  the  cause.   This  Court  will 
not  set  aside  a  judgment  entered  by  a  trial  Judge  unless  it  is 
against  the  manifest  weight  of  the  evidence.   (Coleman  v.  Hait 

293  111.  App.  615) 

The  judgment  of  the  trial  Court  is  affirmed. 

Judgment  affirmed. 
Justices  Culbertson  and  Bartley  concur. 
Abstract. 


-  3  - 


Lr'  ii  I 


5 


*n 


1 


J,  ,N  201947 


I 


T" 


FOURTH  DISTRICT  Of  'U"" 


43448 

JACOB  IOLACZ, 

Apoellant, 


[  Muni  / 


ApoellCC. 


CHICAGO   SURFACE  LINKS,  )  COOK  C0WJ7T. 


"t 


3  30I.A.  429 


mu  ra*:2ii>iaa  justice  lswk  bitliv£«£J>  the  obxhich  :ounff« 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  plaintiff,  resulting  froa  the  alleged  negligent 
operation  of  defendant's  street  ear,  there  was  a  jury  trial  and 
verdict  and  Judgment  for  4500,  after  the  entry  of  the  judgment 
defendant's  actions  for  judgment  notwithstanding  the  verdict  and, 
in  the  alternative,  for  a  new  trial  were  allowed.  Plaintiff  a  peals. 

the  gist  of  the  complaint  is  that  plaintiff  was  standing 
on  a  street  ear  loading  olatform,  intending  to  hoard  &  street  oar; 
that  defendant  permitted  its  street  ear  to  become  overcrowded  so 
that  passengers  were  standing  on  the  rear  platform  and  the  steps 
thereof;  and  that  after  being  brought  to  a  stop  at  the  loading 
platform  the  street  car  was  started  with  a  violent  jerk,  causing 
various  paseengers  standing  on  the  rear  steps  t©  be  thrown  there- 
from into  and  upon  the  person  of  the  plaintiff. 

T  he  record  discloses  the  following  faote.  On  Ueeember 
14,  1943  at  about  4:15  p.m.  plaintiff,  an  employee  of  International 
Serves ter  Co.,  was  standing  en  a  safety  island  located  near  the 
southeast  oorner  of  * cetera  Avenue  ©ad  28th  street  in  the  City  of 
Chicago  and  waiting  for  a  northbound  estern  Avenue  street  car. 
The  safety  island  in  question  was  about  sixty  feet  long  and  four 

feet  wide.  At  the  time  of  the  occurrence  many  other  employees  of 
the  Harvester  company,  estimated  at  from  fifteen  to  fifty,  had 
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gathered  on  the  safety  Island.   As  a  northbound  street  ear  neored 
26th  Street  its  rear  nlatfora  wsn  crowded  and  many  passengers 
vera  standing  on  the  rear  .*te»a.  9pon  the  street  oar  reaching 

the  safety  Island,  some  person  whose  identity  was  not  established 
attempted  to  board  the  street  oar  and  vas  holding  on  to  a  "grab 
iron*  «s  he  stood  on   the  rear  steps.  The  street  car  suddenly 
moved  forward  and  the  body  of  this  unknown  passenger  struck  one  of 
the  men  in  the  group  of  persona  who  had  congregated  on  the  safety 
Island,  causing  hia  to  fall  back  against  other  persons  to  the 
rear  of  hia;  thus  in  rapid  succession  five  or  six  men  ^ere  knocked 
down,  the  plaintiff  being  among  them. 

fhe  record  further  discloses  that  the  order  granting 
defendant's  aotlon  for  Judgment  notwithstanding  the  verdict,  and 
the  aotlon  in  the  alternative  for  a  wm   trial,  ^as  entered  on 
Deeeaber  1,  1944,  and  that  Plaintiff's  notice  of  appeal  vas  filed 
on  0ec ember  6,  1944.  Subsequently  other  ore-eeediage  were  had 
which  we  shall  consider  lster. 

Plaintiff  contends  that  the  trial  court  erred  (1)  in 
granting  defendant's  motion  for  judgment  notwithstanding  the  verdict; 
and  (2)  in  entering  the  order  granting  defendant's  motion  for  a 
new  trial  in  the  alternative. 

Plaintiff  and  one  Joseph  Peplewskl,  a  fellow  employee, 
were  the  only  occurrence  witnesses*  Both  of  them  appeared  to  have 
language  difficulties  and  the  latter  gave  hia  testimony  through  an 
interpreter.   oplowski  testified  substantially  as  follows: 
That  olaintlff  and  the  witness  were  employed  as  moulders  in  the 
saae  department  of  the  International  Harvester  Company  and  had  known 
each  other  for  about  twenty-five  years;  on  the  afternoon  of  the 
occurrence  the  witness  was  standing  on  the  safety  Island  siting  for 
a  northbound  Western  Avenue  ear;  when  the  street  ear  reached  28th 
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treet  it  "slowed  down";  *One  man  grabbed  the  grab  iron  and  the  oar 
jerked  fast;  that  man  hit  other  man  with  his  Back  and  about  six 
men  fell  down;  that  man  fall*  and  this  man  falls  on  Kolaet* 
(plaintiff);  that  there  were  many  neople  on  the  safety  island, 
"ma/be  about  fifty  sen*;  that  olaintiff  was  standing  "about  three 
feet  away  fro*  the  edge  nearest  the  tracks.*  On  cross-examination 
the  witness  stated  that  "one  man  tried  to  get  on  the  book  and  hit 
another  man  when  the  ear  started  fast.  This  nan  grabbed  and  was 
standing  on  the  step  and  hit  another  man.  The  oar  kept  on  going, 
the  street  ear  same  to  a  dead  stop  and  started  right  off  again.  Mo 
it  didn't  stop;  the  street  ear  slewed  down  and  started  up  faster* 
X  see  one  man  get  on  th&t  street  ear;  %   don't  know  who  he  was;  it 
was  kind  of  young  man;  he  Is  the  one  that  knocked  down  ay  friend 
and  the  six  or  seven  other  men  that  were  standing  on  the  safety 
is lend." 

Plaintiff  testified  that  he  was  standing  about  two  feet 
from  the  edge  of  the  island  and  that  fifteen  or  sixteen  other  people 
were  also  standing  there;  "the  car  came  by,  slowed  down  and  stopped 
a  seeond  and  started  out  fast  and  went  on;  the  people  fell  over;  one 
of  the  sen  knocked  me  into  the  street;  I  don't  know  if  anybody  got 
on;  about  five  people  fell  off  the  step  ©n  the  platform;  one  of  them 
hit  me  and  I  fell  in  the  street;  five  of  them  tty  t  *ere  on  the 
island  fell  off;  I  don't  know  if  anybody  fell  off  the  street  car." 
On  cross-examination  plaintiff  testified:   »I  eould  see  it  (street 
oar)  ooming  from  29th  street;  there  were  men  standing  on  the  platform 
and  the  steps;  then  the  oar  stopped  for  a  second  at  28th  street; 
several  tried  to  mnj|  on  the  steps  and  platform;  I  don't  know  whether 
these  were  the  men  that  knocked  me  down  as  the  oar  started  off;  I 
was  standing  five  or  six  feet  away  from  the  car  *?hen  it  stopoed 
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and  started  again;  other  neoole  were  « landing  in  front  of  me;  there 
were  no  people  in  back  of  me;  the  fellow  thr.t  fell  on  tor>  of  me 
took  the  oar  number;  I  do  not  have  his  name;  I  don't  know  where 
he  lives." 

Joseph  affile,  a  motorman,  e&lled  by  the  defendant  testified 
that  at  the  hoar  of  the  occurrence  &   great  many  employees  usually 
congregated  at  the  safety  island;  and  that  he  knew  nothing-  of  the 
aeoldent  until  three  months  before  the  trial.  On  cross-examination 
the  witness  stated,  *I  au&e  a  stop  at  23th  street  and  western  Avenue; 
I  know  this  beeause  we  stop  there  all  the  time;  ay  ear  was  crowded.* 
On  re-croes  examination  he  testified  that  when  the  street  ear 
reached  23th  street  it  wee  about  six  minutes  late* 

In  commenting  on  the  evidence  the  trial  judge  said: 
"On  a  retrial  of  this  ease  my  guess  would  be  that  you  would  get 
an  interpreter  tbet  would  sake  it  more  distinct  to  the  jury  as  to 
Just  what  did  happen.  However,  this  is  a  matter  to  be  determined 
later  on.   I  can't  let  this  verdict  stand. ■ 

The  rule  is  well  established  that  on  a  motion  for  judgment 
notwithstanding  the  verdict  the  eueatlon  of  lew  to  be  determined 
by  the  eourt  is  whether  there  is  any  evidence  which,  when  standing 
alone  and  taken  with  its  inferences  most  favorable  to  the  >lsintlff, 
tends  to  support  his  case  charged  in  the  eomplaint.   (Qsbprn  v. 
Leuffgen.  331  111.  295,  £96;  rroehler  v.  Ho.  American  Life  Ina.  Co.. 
374  111.  17;   alaite  v.  ChiceuKO.  *.  I.  |  £.  By.  Co..  -306  111.  ftps>. 
5;  Sooner  v.  Safeway  Lines.  Inc..  304  111.  Aop.  302.) 

Defendant's  counsel  argue  that  s?oplowski  said  repeatedly 
that  the  man  grabbed  while  the  street  ear  was  in  motion.  Therefore 
there  is  no  room  In  this  record  for  the  theory  exorseeed  in  plain- 
tiff's urief  that  the  man  attempt**  to  board  while  the  street  oar 
was  standing  still  and  that  it  was  started  while  he  was  doing  so.* 
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Plaintiff  and  "asik,  the  tnototaan,  both  testified  that 
the  street  oar  did  ston  when  It  reached  the  safety  Island  at  28th 
Street.  Beeatee  of  Poplowskl1-  Inability  to  express  himself  his 
testimony  Is  confusing,  but  he  did  say  that  the  street  oar  cause 
to  a  dead  etot>  and  thtt  Mone  man  tried  to  get  on  the  bank  and  hit 
another  man  when  the  oar  started  f&et.*  Obviously  the  jury 
understood  thle  statement  to  mean  th  t  the  unknown  passenger 
boarded  the  street  oar  while  It  stopped,   and  that  the  accident 
occurred  immediately  afterwards  when  it  "started  fast.*  In  T;uroer 

*•  Cunnings.  319  111.  App.  225,  2£§,  the  court  in  adverting  to  the 
ease  of  ■  lodzlen  v.  Seaool.  314  111.  «$$.  40,  said  the  law  is 
that  where  "uncertainty  arises  as  to  the  inferences  thst  may 
legitimately  be  drawn  from  the  evidence  so  tht.t  fair-minded  men  aay 
honestly  draw  different  conclusion®,  the  question  is  not  one  of 
law  but  one  of  fact  to  be  settled  by  the  Jury. ■ 

Although  the  instant  ease  is  not  a  "passenger  case",  &* 
conceded  by  plaintiff,  defendant  did  owe  a  duty  to  plaintiff  to 
exercise  ordinary  care.   Plaintiff  was  lawfully  at  a  place  which 
defendant  used  In  receiving  «n&  discharging  its  pas&engers* 

There  Is  evidence  th  t  defendant* e   negligence  in  starting 
the  street  car  with  e  violent  jerk  caused  the  unknown  passenger  to. 
strike  one  of  the  screens  on  the  safety  Island.   fhether  this  was 
the  proximate  cause  which  set  ia  motion  the  chain  of  circumstances 
leading  to  plaintiff1 s  injuries  was  &  question  of  fact  t©  be 
determined  from  all  the  attending  circumstances.  (Merle  v.  jrubllc 
iervlce  Co..  381  111.  300,  318.) 

In  the  case  at  bar  we  cannot  say  that  reasonable  men 
could  not  differ  as  to  the  inferences  that  say  legitimately  be 
drawn  from  the  evidence. 
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Froa  a  careful  reading  of  the  record  we  think:  there  was 
evidence  tending  to  establish  all  the  essential  elements  of  plain- 
tiff's cause  of  action  ae  alleged  in  the  coapl&int,  and  that  the 
court  erred  In  granting  defendant's  Judgment  notwithstanding  the 
verdict. 

As  for  plaintiff's  second  contention,  the  record  discloses 
that  the  order  granting  defendant's  motion  for  judgment  notwithstand- 
ing the  verdict  and  aotlon  in  the  alternative  for  a  new  trial  was 
entered  December  1,  1944;  that  plaintiff's  notice  of  appeal  was 
filed  Seceaber  6,  1944;  that  on  December  11,  1944  plaintiff  filed  a 

action  to  vacate  the  order  of  :eceaber  1,  1944.  ^subsequently  on 
ueoeaber  1-5,  1944  the  trial  court  entered  another  order  granting 
defendant's  aotlon  for  Judgment  notwithstanding  the  verdict  and  in 
the  alternative  for  a  new  trial.  This  order  followed  the  language 
of  the  first  order  verbatla.  Qji  Msreh  9,  1945  plaintiff  filed  an 
amended  notiee  of  appeal  free  the  order  entered  on  Qeeeaber  15,  1944, 
The  law  is  well  established  th-t  the  Jurisdiction  of  the  Appellate 
Court  attaches  when  notice  of  appeal  is  filed  in  the  trial  court. 
t  Pr&nc&e  v.  Sadie.  373  111.  500,  502;  Kohler  v.  Sohier.  326  111. 
App.  105,  111;  Cow&ery  v.  northern  Trust  Co..  321  111.  App.  243,268; 
Bollaert  v.  Ksuakafree  Tile  and  Srlc*  Co..  31?  111.  Aop,  120.  122.) 
When  the  notice  of  appeal  was  filed  on  3eeeafeer  6,  1944  the  appeal 
was  perfected,  and  the  subsequent  order  of  Beeeaber  15,  1944  is  void, 
since  the  same  case  oannot  be  before  the  trial  court  and  the  review- 
ing court  at  the  same  tiae.  For  the  saae  reason  the  "amended  notice 
of  appeal*  purporting  to  appeal  froa  the  order  of  yeceaber  15,  1944 
is  also  void* 

It  appears  froa  the  first  notice  of  appeal,  filed  on 
Deoeaber  6,  1944,  that  plaintiff  * requests  that  judgaent  notwith- 
standing the  verdict  ...  be  reversed.  .  .*  That  part  of  the 
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order  of  weoember  1,  granting  defendant1?  alternative  motion  for 
a  new  trial,  was  not  specified  or  described  In  this  notlee  of 
appeal.  Nor  was  any  attempt  made  by  olaintiff  to  amend  its  notlee 
of  appeal  In  accordance  vith  i motion  8  of  rule  33  of  the  Supreme 
Court.  Therefore  the  quevtlon  is  not  preserved  for  review  on 
this  appeal* 

for  the  reasons  stated,  thut  part  of  the  order  granting 
defendant1 s  motion  for  judgment  notwithstanding  the  verdict  is 
reversed  and  the  cause  is  remanded  for  a  new  trial* 

mm 

FOR  WS*   fftf*S» 
KILLTf,  *T.  CQSCUas. 
bUHXK,  J.  SPECIALLY  COKCimRII^: 

X  am  of  the  opinion  th<t  until  there  is  a  supersedeas 
the  trial  court  has  jurisdiction  to  the  ftmJM  extent  as  before 
the  appeal* 
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ROBERT  £.  PRILL, 

v. 

ERNEST  MAGRUDER, 


)      APPEAL  PROM 


Appellant)   ) 

SUPERIOR  COURT 


COOK  COUNTY. 

APP'U"'       *    "   330I.A.43CT1 

MR.  PRESIDING  JUSTICE  LEWS  DELIVERED  THE  OPINION  OF  THE  COURT. 

By  this  aopeal  plaintiff  seeks  to  reverse  a  decree 
dismissing  for  want  of  equity  his  complaint  for  an  accounting 
based  upon  an  alleged  oral  partnership  agreement. 

The  gist  of  the  complaint  is  that  on  June  22,  1944  the 

parties  entered  into  an  agreement  to  engage  in  the  business  of 
light  manufacturing  and  welding  under  the  firm  name  of  "Practical 
-elding  &  Engineering  Company";  that  olalntiff  make  all  sales 
and  business  contacts,  and  establish  credit;  that  defendant 
conduct  and  manage  the  business,  and  that  all  profits  and  losses 
be  shared  equally.  Defendant  answering  denies  entering  into  m. 
partnership  agreement  as  alleged,  and  avers  that  he  is  the  sole 
owner  of  the  business* 

By  the  decree  the  chancellor  found,  among  other  things,  . 
that  plaintiff  has  not  maintained  the  allegations  of  the  complaint., 

The  question  presented  is  whether  the  evidence  proves 
the  existence  of  a  partnership  between  the  parties. 

It  appears  that  plaintiffs  employers,  Industrial  Metal 
Fabricators,  had  obtained  a  large  order  for  metal  bomb  boxes 
from  a  governmental  agency,  which  it  parceled  out  among  subcontractors* 
As  chief  engineer  and  coordinator  for  Industrial  Metal  Fabricators 
it  was  plaintiff* s  duty  to  Investigate  small  manufacturing  plants 
for  the  purpose  of  determining  their  ability  to  make  bomb  boxes, 
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thus  ensuring  performance  by  plaintiff's  employer  as  prime  oontraetor 

of  its  contracts  within  the  period  specified  therein. 

Plaintiff  testified  substantially  as  follows:  In  June, 
1944  defendant  called  on  plaintiff  seeking  employment  and  at  that 
time  defendant  asked  plaintiff  if  he  would  Join  him  as  a  partner 
in  a  "welding  concern" •  After  several  discussions  they  agreed  to 
form  a  partnership  in  which  plaintiff's  duties  "were  primarily 
getting  business  and  assisting  in  the  operation  of  the  business 
from  an  advisory  standpoint,  setting  up  fixtures  and  production 
lines."  Later  plaintiff  assisted  defendant  in  finding  a  factory 
site  and  obtained  equipment  for  the  plant.  Plaintiff  further 
testified  that  he  seleoted  the  name  "Practical  welding  k   Engineering 
Company",  and  that  the  business  actually  commenced  about  August  1, 
1944  and  terminated  about  March  21,  1945.  During  this  period  plain- 
tiff conferred  with  defendant  on  many  occasions  on  evenings, 
Saturdays  and  Sundays;  that  his  wife  typed  letters  and  made  invoices. 
At  the  end  of  every  month  defendant  displayed  to  plaintiff  canceled 
checks  and  the  bank  statement  for  the  month  and  accounted  for  the 
income  and  expenses  of  the  business*  Defendant  borrowed  11,000 
from  one  Homer  C.  Hull  for  use  in  the  business*  Subsequently,  to 
repay  this  loan  defendant  borrowed  an  equal  sum  from  plaintiff's 
mother-in-law,  Mrs*  Harris*  in  order  to  obtain  this  <?1,000  loan 
from  Mrs.  Harris,  plaintiff  had  defendant  execute  a  note  for  ^2,000* 
This  note  plaintiff  admits  was  paid  in  full  by  defendant  in  60  days, 
From  January  15,  1945  to  April  1,  1945  plaintiff  spent  most  of  his 
time  in  California.  On  April  1,  1945  defendant  stated  to  plaintiff 
he  would  divide  "our  moneys  after  the  income  taxes  and  employment 
compensation  benefits* tt 
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Arthur  Workmaster,  called  as  &  witness  by  plaintiff, 
testified  that  he  was  related  to  o lain tiff  and  employed  by  him  at 
Practical  Welding  a  lijugineering  Company  from  the  second  week  in 
December,  1944  to  the  last  week  in  January,  1945,  when  defendant 
discharged  him;  that  on  two  different  occasions  at  the  Prill 
home  he  heard  defendant  state  th&t  plaintiff  was  a  partner  at 
Practical  *'elding  &  Engineering  Company, 

Violet  Prill,  plaintiff  0  wife,  testified  that  she  worked 
at  home  for  Praotieal  -elding  &  Engineering  Company,  "asking  out 
invoices,  taking  care  of  delivery  slips  and  making  out  letters"; 
that  some  time  in  august,  1944,  at  the  witness* |  home,  defendant 
said,  "Half  of  anything  I  make  in  this  business  is  Bob's,"  meaning 
plaintiff;  that  during  August,  1944  to  January  1,  1945  defendant 
came  to  plaintiff*  s  home  siany  times  to  discuss  the  business  of 
Practical  welding  &  Engineering  Company,  and  that  on  liovember  15, 
1944  there  was  a  discussion  between  Hull,  plaintiff, and  defendant 
with  reference  te  giving  Hall  a  one-fifth  interest  in  the  business; 
and  that  her  husband,  the  plaintiff,  told  her  that  S&0Q  sh©  had 
advanced  to  defendant  was  an  investment  in  the  business* 

George  Squires,  called  by  plaintiff,  testified  in  substance 
that  in  July  or  August,  1944,  plaintiff  signed  an  order  for  equip- 
ment sold  to  Practical  elding  &  Engineering  Company;  that  the  down 
payment  was  made  by  defendant;  that  the  witness  did  not  demand  any 
money  from  plaintiff  because  it  was  agreed  Stems  the  balance  would 
be  paid  by  defendant* 

Clyde  L,  Todd,  an  attorney,  testified  in  behalf  of  plain- 
tiff that  on  December  £8,  1944,  at  plaintiffs  request,  he  came 
to  "Prill* s  home  for  the  purpose  of  getting  information  with 
reference  to  incorporating  the  business  which  he  and  Kagruder  were 
operating**  During  the  discussion  both  parties  stated  that  they 
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had  an  equal  Interest  in  Industrial  Metal  Fabricators*  contract; 
and  that  plaintiff  stated  to  witness  that  he  was  a  partner  in 
Practical  Welding  a  Engineering  Company,  and  that  in  the  event 
of  incorporation  500  shares  would  be  issued  which  would  be 
divided  equally* 

C.  B«  Nielsen,  called  by  plaintiff,  testified  that  he 
was  president  of  Mid-States  Equipment  Manufacturing  Corporation 
which  furnished  some  of  the  equipment  used  by  Practical  vi elding 
&  Engineering  Company;  that  there  were  two  purchase  orders  for 
the  equipment  in  question,  one  of  which  was  signed  by  plaintiff 
and  another  by  defendant;  that  when  the  account  ran  behind 
witness  contacted  defendant* 

Harvey  Stein,  ealled  a®  a  witness  for  plaintiff,  testified 
that  he  was  a  director  of  Industrial  Metal  Fabricators,  plaintiff's 
employer;  that  plaintiff  was  an  engineer  and  outside  eontaet  man 
and  *did  investigate  on  subcontracting  ^orte.;   that  between  the  1st 
and  ISth  of  November,  1944  plaintiff  told  witness  that  a  small 
concern  wag  looking  for  subcontracting8  and  8that  he  was  interested 
in  seeing  that  an  order  was  placed  with  Practical  ;  elding  & 
Engineering  Company9;  ^Mr*  Prill  informed  me   that  he  would  work 
at  that  company  and  assist  in  every  respeet  he  could8;  that  "he 
would  work  there  after  hours* ;  and  "this  contract  was  given  on 
Prill1 a  statement  that  he  had  an  Interest  in  the  company" » 

Homer  C.  Hull  testified  by  deposition,  in  behalf  of 
defendant,  stating  that  he  resided  in  Indianapolis,  Indiana,  and 
was  a  heating  engineer;  that  during  November,  1944  he  appeared  at 
plaintiff's  home  with  reference  to  a  loan  of  11,000;  that  during 
the  discussion  Mrs,  Prill  was  out  of  the  room;  that  Prill  (fHaintiff ) 
did  not  state  that  he  was  a  partner  of  defendant;  that  the  witness 
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never  indicated  to  defendant  in  the  presence  of  plaintiff  that  "I 
was  interested  in  getting  some  control  of  Practical  Welding. 6 
Engineering  Company  in  consideration  of  this  31,000*  (loan). 

Leona  Magruder  testified  in  substance  that  she  was 
employed  as  a  welder  for  three  months  in  Practical  Welding  & 
Engineering  Company;  that  she  never  saw  plaintiff  show  any  employee 
how  to  do  work  in  the  shop,  nor  did  plaintiff  tell  her  that  he  had 
an  Interest  in  the  company;  and  that  visits  at  plaintiff's  home 
were  social  calls  and  no  business  was  discussed  there* 

Defendant  testified  that  the  lease  on  the  factory  site, 
application  for  electric  power,  and  application  for  telephone 
service  were  signed  by  him  alone;  and  that  he  established  the  bank 
account  and  never  had  any  conversation  with  plaintiff  about  the 
name  of  the  company.  Defendant  further  testified:  "I  sooke  to 
Prill  in  the  latter  part  of  October,  1944  about  bomb  boxes;  we 
finally  agreed  that  I  could  handle  about  3§OQ;  I  spoke  to  Prill 
on  numerous  occasions,  trying  to  find  out  why  the  material  did  not 
get  to  me."  Defendant  also  denied  having  any  discussion  with 
plaintiff  relative  to  the  formation  of  a  partnership.  He  testified 
that  he  made  application  to  the  Collector  of  Internal  Revenue 
for  a  registration  number  for  withholding  and  social  security  taxes 
through  Frank  Butterfleld,  his  accountant,  and  that  Butterfield 
"set  up  my  books";  tha$  in  April,  1945  plaintiff  "requested  $200 
that  his  wife  loaned  me**;  that  "he  also  wanted  to  see  ay  books"; 
that  plaintiff  had  never  informed  him  that  he  had  spent  any  money 
of  his  own  on  small  equipment,  nor  did  he  ever  hold  himself  out  as 
a  partner  In  his  presence  or  talk  with  him  about  dividing  profits; 
and  that  the  note  which  plaintiff  asserts  he  executed  in  favor  of 
Mrs.  Harris  for  3S,000  in  consideration  of  a  loan  for  '1,000  was 
not  executed  by  plaintiff  in  his  presence  and  that  the  first  time 
defendant  knew  of  its  terms  was  when  he  signed  the  note. 
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Ronald  Petty,  called  by  defendant,  stated  that  he  loaned 
defendant  300  around  December',  1944,  and  that  plaintiff  never 
told  the  witness  while  he  was  employed  at  Practical  Welding  6 
Engineering  Company  that  plaintiff  was  part  owner  of  the  company* 

Earl  Ashton,  by  deposition,  testified  that  he  was  an 
employee  at  Practical  Welding  i  Engineering  Comoany  for  about  seven 
months;  that  plaintiff  "never  gave  me  an  order,  nor  did  I  see  him 
give  them  to  anyone;  Prill  had  no  authority  in  the  shop  that  I  know  of.* 

Plaintiff  and  defendant  testified  to  diametrically  opposite 
versions  of  the  facte  as  to  their  relationship.  Relating  the 
evidence  in  greater  detail  would  unduly  extend  this  opinion. 

Since  defendant  in  his  answer  denied  the  existence  of  a 
partnershlpo  the  burden  therefore  rested  upon  the  plaintiff  to  show 
it  by  clear  proof  and  satisfactory  evidence. 

As  between  the  parties  the  question  of  a  partnership  is  one 
of  intention  to  be  proved  by  express  agreement  or  inferred  from 
the  acts  or  conduct  of  the  parties,  (Patek  v,  Patek,  265  111,  App, 
487,  492;  Henry  v.  Darnall,  246  111,  App.  250,  269.) 

Whether  a  partnership  has  been  established  by  an  oral 
agreement  or  by  the  conduct  of  the  parties  is  a  Question  of  fact. 
(Johnson  v.  Caapanella.  314  111.  &pp.   7,  11.) 

It  appears  that  defendant  alone  signed  all  the  cheoka, 
made  all  the  deposits,  and  withdrew  all  the  moneys  of  Practical 
elding  k   Engineering  Company;  that  slaintiff  did  not  know  when 
the  bank  account  was  opened,  nor  the  amount  of  money  on  deposit  in 
the  bank;  that  plaintiff  was  not  present  when  the  lease  was  executed 
for  the  factory  site,  nor  did  he  know  when  the  lease  was  signed^ 
Likewise  the  plaintiff  had  no  part  in  contracting  for  teleohone 
service  or  elec|fcric  service.  He  was  also  unfamiliar  with  the  social 
security  taxes  and  withholding  taxes  paid  by  Practical  Jelding  & 
Engineering  Company;  nor  did  rslaintiff  aopear  to  know  whether  he 
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had  included  any  Income  from  any  investment  in  Practical  Welding 

&  Engineering  Company  in  his  income  taut  return. 

The  ^200  check  which  plaintiff  maintains  he  contributed 
to  the  partnership  appears  on  the  ledger  sheet  of  Practical  Welding 
ft  Engineering  Company,  in  the  handwriting  of  plaintiff,  as  a  loan. 

According  to  defendant's  testimony,  at  the  time  he 
executed  the  2,000  note  to  secure  the  loan  from  Mrs.  Harris,  it 
bore  only  defendant's  signature,  and  that  the  plaintiff's  signature 
and  the  word  "partner"  which  appears  on  the  photostatic  copy 
were  added  at  some  later  time  without  the  knowledge  or  consent  of 
defendant.  The  original  note  was  not  produced  upon  the  trial. 
This  element  of  the  plaintiff's  ease  presented  an  issue  of  fact 
the  decision  of  which  rested  with  the  chancellor* 

Although  it  appears  undisputed  that  the  award  of  a  sub- 
contract by  Industrial  Metal  fabricators  to  Practical  "'elding  ft 
Engineering  Company  was  made  on  the  sole  recommendation  of  olaintiff, 
we  think  it  is  fair  to  assume  that  plaintiff  based  his  recommendation 

to  his  employer,  in  this  instance,  free  from  any  personal  interest 
and  upon  the  same  considerations  as  those  which  induced  him  to 
recommend  the  awarding  of  subcontracts  to  many  others,  since 
Industrial  Metal  Fabricators'  main  concern  was  getting  subcontractors 
of  skill  and  ability  to  make  bomb  boxes  in  order  to  carry  out  its 
prime  contract.  Any  other  theory  would  involve  a  breach  of 
plaintiff's  duties  to  his  employer*  Under  these  circumstances, 
whether  plaintiff's  alleged  interest  in  the  business  of  Practical 

elding  ft  Engineering  Company  was  a  factor  in  its  procuring  the 
subcontract  in  question  is  doubtful.  In  any  event,  In  our  view 
it  was  a  matter  for  the  chancellor  to  determine.  The  rule  has 
been  repeatedly  announced  that  where  the  chancellor  hears  con- 
flicting evidence  in  open  court  his  findings  will  not  be  disturbed 
unless  manifestly  and  palpably  against  the  weight  of  the  evidence* 
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(Brozlna  ▼.  *anda,  387  111.  46,  B2;   Lolil  ▼.  Rondon.  389  111. 
94,  96,) 

Fro*  a  careful  reading  of  the  record,  we  are  of  the 
opinion  that  the  evidence  amply  supports  the  chancellor1 • 
findings  in  the  decree* 

For  the  reasons  stated,  the  decree  Is  affirmed, 

SEOSEE  AFFIRMED* 
KILHX  AND  B0HK1H,  JJ.  GQHCBR, 
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MARX  £•  KERSTEN,  Assignee  of   )    APPEAL  FROM 
Cieorge  and  Anna  Tomes,        ) 

Appellant,  MUNICIPA 

Y. 


CARL  KAHLER, 

Appellee. 


f 


OF  CHICAGO, 


3  80  i.Ae  430^ 

MR,  PRESIDING  JUSTICE  LEWS  BELITERKD  THE  OPINION  GF  THE  COURT. 

Plaintiff  as  an  assignee  of  George  Tones  and  Anna  Tones, 
his  wife,  lessors,  brought  stilt  to  recover  rent  alleged  to  he 
due  under  the  terns  of  a  written  lease  froa  defendant  lessee.  A 
judgment  by  confession  was  entered  for  ?1, 315.75  and  later 
vacated.  A  jury  was  waived  and  the  trial  court  entered  judgment 
for  defendant.  Plaintiff  appeals* 

In  her  amended  statement  of  claim  plaintiff  alleges 
that  on  September  30,  1938  plaintiff  leased  certain  premises  to 

defendant  for  a  tern  of  one  year;  that  defendant  remained  in 
possession  under  a  two-year  extension  clause  of  the  lease  and  as 
holdover  tenant  since  October  1,  1941;  that  on  September  30,  1943 
George  and  Anna  Tomes,  the  lessors,  assigned  the  lease  and  the  rent 
due  thereunder  to  plaintiff  and  that  defendant  owes  plaintiff  rent 
froa  April  1,  1940  for  a  oeriod  of  60  months,  aggregating  3,600. 

In  his  answer  defendant  denies  that  George  Tomes  and 
Anna  Tomes  executed  the  assignment  of  the  lease  and  rent  to  plaintiff 
and  that  plaintiff  is  the  bona  fide  owner  thereof,  and  avers  that 
he  has  been  in  possession  of  the  premises  in  question  since  April  1, 
1940  under  a  lease  from  one  Peter  A.  Grosao;  that  the  former  owners, 
the  fomeees,  were  divested  of  their  title  to  the  premises  in  a 
foreclosure  proceeding,  and  that  on  January  29,  1940  Grosso  acquired 
the  title  to  the  premises  and  leased  then  to  defendant  on  April  1, 
1940.  No  reply  was  filed  by  plaintiff  to  defendant's  answer. 
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The  record  discloses  that  plaintiff's  sole  witness  was 
her  mother,  who  testified  substantially  as  follows:  George  Tomes, 
her  husband,  one  of  the  lessors,  suggested  the  assignment  of  the 
lease  to  her  daughter,  the  plaintiff.  At  the  time  this  suggestion 
was  made  Tomes  was  ill  and  his  "hand  shaking",  and  in  accordance 
with  his  request  the  witness  wrote  the  nasae  of  George  Tomes  on  the 
assignment;  plaintiff  is  married  and  resides  with  her  husband  and 
child  somewhere  on  the  northwest  side  of  Chicago,  but  the  witness 
did  not  know  her  address,  nor  where  she  lived  when  the  assignment 
was  executed*  On  September  10,  1943,  the  day  on  which  the  alleged 

assignment  was  made,  plaintiff  came  to  visit  her  father.  4t  the 
time  the  witness  placed  her  name  and  that  of  her  husband  upon  the 
document  in  question  she  did  not  observe  any  erasures.  On  cross- 
examination  the  witness  admitted  that  in  another  proceeding  in  the 
Circuit  Court  of  Cook  County  she  had  testified  that  she  did  not 
remember  having  executed  the  lease  assignment  in  question,  and 
that  the  plaintiff  lived  at  the  home  of  the  witness  until  her 
husband,  George  Tomes,  died. 

Rudolph  B.  Salmon,  an  expert  on  questioned  documents, 
called  by  defendant,  testified  that  he  had  examined  lessor's 
assignment  (Pl'f's,  Ex.  1),  and  from  such  examination  was  of  the 
opinion  that  the  person  who  wrote  the  name  "Anna  Tomes*  did  not 
write  the  signature  "George  Tomes*  which  appeared  directly  beneath 
that  of  the  witness  Anna  Tomes*  Salmon  also  testified  that  there 
had  been  writing  on  the  alleged  assignment  where  the  name   of 
George  Tomes  appeared,  which  had  been  removed  by  some  abrasive 
substance* 

Plaintiffs  counsel,  called  as  a  witness  in  behalf  of  the 
defendant,  testified  that  he  did  not  know  where  his  client,  the 
plaintiff,  lived,  and  that  he  talked  with  her  at  the  home  of  Anna 
Somes,  her  mother;  he  did  not  remember  how  he  happened  to  be 
there  on  this  occasion  or  whether  he  had  communicated  with  his 
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client  and  asked  her  to  be  present,  v'hen  asked  by  defendant's 
counsel,  "Have  you  talked  to  her  since  then?"  he  replied,  "Yes", 
but  did  not  remember  where  he  had  talked  to  her.  The  witness 
admitted  that  he  had  never  shown  either  the  amended  statement  of 
olalm  or  the  amendment  to  the  amended  statement  of  claim  to  his 
client;  that  he  received  the  lease  and  the  assignment  (Pl'f's,  Ex,  1) 
from  either  Anna  '*'omes  or  the  plaintiff  about  the  time  he  "entered 
confession  judgment"*   That  he  did  not  remember  where  the  lease 
and  rent  assignment  had  been  delivered  to  his  or  by  whom,  if  anyone, 
the  court  costs  of  the  Instant  proceedings  were  paid. 

Since  all  the  contentions  made  by  plaintiff  hinge  upon 

the  validity  of  the  rent  assignment  in  the  lease  we  shall  first 
determine  that  question.  On  the  trial  defendant  maintained  that 
the  instant  suit  was  brought  without  the  knowledge  or  consent  of 
plaintiff. 

It  appears  that  plaintiff  did  not  testify.  Her  mother, 
Anna  Tomes,  who  was  her  only  witness,  did  not  seem  to  know  where 
she  could  be  found.  Defendant's  witness  Salmon  was  not  cross- 
examined  nor  was  any  testimony  offered  to  refute  his  opinion  that 
the  name  of  George  Tomes  appearing  on  the  rent  assignment  was  a 
forgery.  The  testimony  of  plaintiff's  counsel  as  to  when,  where  and 
from  whom  he  received  the  assignment  in  question  for  the  purpose  of 
instituting  the  present  suit  is  extremely  vague  and  uncertain.  The 
burden  of  proof  rested  upon  the  plaintiff  to  establish  her  case  by 
satisfactory  evidence.  We  think  the  evidence  clearly  supports  the 
conclusion  that  the  assignment  of  the  rent  upon  which  plaintiff 
based  her  suit  was  not  signed  by  George  Tomes  or  by  any  person 
authorized  by  him  and  that  an  erasure  was  made  where  his  name  appears. 
The  alleged  assignment  is  therefore  invalid. 

In  the  view  we  take  of  the  case  it  is  not  necessary  to 
consider  the  other  points  raised* 

For  the  reasons  stated,  the  judgment  is  affirmed* 
KILEY  AND  BURKE,  JJ.  CONCUR,  JUDGMENT  AFFIRMED. 
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REBECCA  GRAVANDER,             \ 

Appellee,    J 

APPEAL  FROM 

v. 

CIRCUIT  COURT 

| 

CITY  OF  CHICAGO,  a  municipal 
corporation, 

I 

COOK  COUNTY. 

Appellant. 

I     \ 

>  o  o  T  A    Q 

tT'! 

MR.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT, 
By  this  appeal  defendant  seeks  to  reverse  a  judgment 
for  £2,000  entered  on  the  verdict  of  a  jury  in  an  action  to 
recover  damages  for  personal  injuries  resulting  from  a  collision 
between  an  automobile  owned  by  olaintiff  and  a  municipal  garbage 
truck  driven  by  defendant1  e  employee.  Defendants  motions  for 
Judgment  notwithstanding  the  verdict  and  for  a  new  trial  were 
overruled. 

About  10 {20  o'clook  on  the  night  of  September  9,  1942, 
George  Gravander,  plaintiff's  son,  was  driving  west  on  115th 
street  in  the  City  of  Chicago.  At  that  time  plaintiff  was  sitting 
In  the  back  seat,  On  the  north  portion  of  115th  8treet  at  the 
intersection  of  Indiana  avenue  there  is  a  single  street  ear  track. 
When  George  Gravander  reached  Indiana  avenue  he  reduced  his 
speed  from  20  miles  an  hour  to  5  miles  an  hour  and  was  straddling 
the  street  oar  rails  on  the  north  side  of  the  street.  While 
crossing  Indiana  avenue  he  observed  the  headlights  of  a.  garbage 
truck  directly  In  front  of  him  also  straddling  the  street  car 
rails  on  the  north  side  of  115th  street.  As  he  attempted  to 
swerve  to  the  north  plaintiff's  automobile  collided  with  the 
garbage  truck  In  question,  causing  the  injuries  complained  of* 
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The  sole  question  presented  is  whether  defendant  was 
exercising  a  governmental  function  in  the  collection  and  dis- 
position of  garbage*  The  precise  question  involved  here  has  been 
passed  upon  in  this  oourt  in  Wasllevltslty  v.  City  of  Chicago.  280 
111.  App.  531,  and  Schmidt  v.  City  of  Chicago.  284  111.  App.  570. 
In  his  argument  defendant  eays  that  the  foregoing  decisions  ''are 
not  in  harmony  with  the  weight  of  sound  authority* " 

The  line  of  demarcation  between  municipal  operations 
that  are  proprietary  and  therefore  the  proper  subject  of  suits 
in  tort,  and  those  that  are  governmental  and  therefore  immune 
from  such  acts,  is  not  clearly  defined.   (38  Am.  Jur.  see.  574, 
p,  267.)  Moreover  it  is  impossible  to  reconcile  the  cases  in  the 
courts  of  our  country  on  this  question.  In  vaallevltgky.  v.  City 
of  Chicago,  at  page  541  this  oourt  said:  "There  are  authorities 
holding  to  the  contrary  on  the  theory  that  cleaning  streets  and 
the  removal  of  garbage  are  health  measures  and  are  therefore 
governmental*  But,  so  far  as  we  are  advised,  the  collection  and 
removal  of  garbage  even  as  a  health  measure  has  never  been  adopted 
as  a  function  of  the  general  government.  If  a  state  does  not  owe 
the  duty  to  the  public  to  remove  garbage,  it  is  not  clear  how  a 
municipality  can  be  its  agent  exercising  the  delegated  oowers  of 
the  State  in  its  performance*  In  the  cases  Just  cited  it  is  held 
that  the  removal  of  garbage  is  directly  for  the  benefit  of  the 
city's  residents  in  which  the  State,  if  at  all,  has  only  an  indirect 
interest  -  -  a  secondary  consideration,  we  think  this  latter 
view  is  in  accordance  with  common  sense  and  sound  reasoning  and 
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in  line  with  the  authorities  of  our  own  state,  some  of  which  are 
Johnston  v.  City  of  Chicago.  258  111.  494;  Bedtke  v.  Olty  of 
Chicago.  240  111,  App.  493  -  -  certiorari  denied  by  the  Suorerae 

Court,  241  111.  App.  XV  and  Roumbos  v.  City  of  ChUago.  332 

111,  70." 

We  shall  adhere  to  the  law  ae  announced  in  the 
.msllevitsky  and  Sohtaldt  oases. 

For  the  reasons  stated,  the  judgment  is  affirmed, 

JUDGMENT  AFFIRMED, 
KILEX  AND  BURKE,  JJ.  CONCUR. 
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MR.  JUSTICE  KILEY  DELI-  IT. 

This  is  a  personal  injury  action  in  which  the  court  at 
the  close  of  nlaintlff's  case  directed  a  verdict  for  defendant. 
The  reason  given  for  the  ruling  was  that  the  accident  came  under 
the  v/orkmen's  Compensation  Act  and  that  plaintiff's  common  law 
action  was,  therefore,  barred.  Plaintiff  has  appealed. 

Plaintiff  alleged  both  negligence  end  wilful  and  wanton 
conduct.  He  charged  that  on  July  7,  1945,  while  the  truck  he 
was  driving  stood  facing  south  on  Broadwsy  near  Argyle  in  Chicago, 
defendant  drove  its  street  car  Into  the  rear  of  the  truck,  causing 

plaintiff's  Injury.  Defendants  made  issue  of  the  several  acts 
of  negligence  and  misconduct.  They  averred  that  plaintiff  suddenly 
turned  into  the  path  of  the  street  car  and  stopped,  so  that  there 
was  no  opportunity  to  stop  the  street  car  and  avoid  the  collision. 
Defendants'  answer  was  later  amaaded  to  aver  that  the  defendants 
and  the  B.  A.  Klein  Noodle  Co.,  plaintiff's  emnloyer,  were  under 
the  Workmen's  Compensation  Act;  and  that  the  accident  arose  out 
of  and  in  the  course  of  nlalntlff's  employment  and  was,  accordingly, 
barred.  Plaintiff  replied  denying  that  he  was  an  employee  of  the 
Klein  Co.  or  engaged  in  its  business  at  the  time  and  denying  that 
the  aooident  arose  out  of  or  in  the  course  of  any  employment  of 
his  with  the  oomnany. 
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At  the  time  of  the  accident  plaintiff  had  worked  for  the 
fclein  Co.  for  9  months  as  a  driver- gale sman.  His  hours  were  from 
7  A.  M.  to  5:30  P.  M.  He  drove  a  truck  and  distributed  merchandise 
from  the  Company  to  customers.  The  Company* s  trucks  were  kept 
in  garage 8  selected  by  the  drivers,  and  approved  and  paid  for  by 
the  Company.  The  Company  "wanted"  the  trucks  in  the  garage  every 
night  and  the  driver's  were  told  to  quit  at  5:30  P.  M.  and  the 
Company  "assumed  that  they  would".  The  drivers  were  instructed 
to  quit  deliveries  at  5:30  P.  M.  and,  if  necessary,  to  complete 
the  unfinished  day1 s  route  on  the  next  day.  They  were  instructed 
to  put  the  trucks  into  the  garages  imaedi&tely  upon  quitting  and 
were  not  permitted  to  take  the  trucks  home. 

On  the  evening  in  question  plaintiff  finished  with  his 
last  customer  about  5:20  P.  M.  This  stop  was  about  a  mile  south 
of  the  garage  on  Broadway  in  which  slalntlff  housed  the  truck 
he  drove.  He  had  decided  to  drive  home  for  an  early  dinner  to 
coincide  with  his  wife's  olans.  He  lived  one  block  east  and 

three  blocks  north  of  the  garage.  He  drove  north  oast  the  garage 
on  his  way  to  dinner,  arriving  home  about  5:35  P.  M.  He  had 
only  once  before  in  9  months  driven  home  before  putting  the 

truck  away. 

After  dinner  he  drove  vest  to  Broadway  and  south  on 
Broadway  in  the  southbound  tracks  until  he  reached  a  ooint  opposite 
the  garage  which  was  on  the  east  side  of  the  street.  He  had  not 
noticed  a  southbound  street  ear  behind  the  truck.  He  stopped 
opposite  the  garage  to  let  northbound  traffic  pass.  He  put  out 
his  left  hand  to  signal  the  traffic  to  the  rear.  He  looked  into 
the  rear  vision  mirror  while  waiting  to  make  the  turn.  The  front 
wheels  of  his  truck  were  straddling  the  east  southbound  rail. 
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After  a  5  or  6  second  wait  and  as  he  was  "about  ready4  to  turn 
left  to  the  garage,  the  street  car  struck  the  rear  of  the  trucx. 
The  truck  was  propelled  forward  into  a  northbound  truck.  Plain- 
tiff was  injured.  The  accident  occurred  about  6:30  P.  M. 

T  he  trial  court  stated  in  ruling  thst  when  olalntiff 
started  to  drive  the  truck  to  the  garage  as  was  his  duty, 
according  to  instructione  from  his  employer,  he  tram  acting  within 
the  scope  of  his  employment.  Plaintiff  contends  that  the  Work- 
men's Compensation  Act  does  not  ar>ply  because  when  the  accident 
oocurred  he  was  in  violation  of  his  employer* s  orders  in  not 
having  gone  directly  to  the  garage  at  5:30  F.  M.  and  because  he 
violated  the  instructions  for  his  own  oumoses  and  conveniences* 

The  effect  of  the  court's  ruling  was  to  sustain  the 
defendant's  affirmative  defense  th&t  the  accident  arose  out  of 

and  in  the  course  of  olalntiff s  employment.  Defendants  had 
the  burden  of  proving  the  affirmative  defense.  They  Introduced 
no  evidence.  It  was  not  necessary  for  them  to  do  so  if  the 
evidence  to  discharge  th&t  burden  -*?es  produced  by  Plaintiff.  They 
chose  to  rely  upon  the  evidence  In  -OLaintiff's  case.  To  test  the 
correctness  of  the  court's  ruling  we  shall  take  plaintiff's 
evidence  as  true  and  draw  all  reasonable  inferences  most  strongly 
in  his  favor.  If,  with  these  advantages  to  olalntiff,  we  believe 
that  all  reasonable  men  would  come  to  the  same  conclusion  as  the 
trial  Judge,  its  ruling  was  correct. 

We  have  r*ad  a  great  many  eases  cited  by  both  parties. 
Generally,  these  eases  involved  appeals  from  decisions  which  had 
affirmed?or  set  aside^ awards  by  the  Industrial  Gemmieelon  under 
the  A.ct.  It  must  be  remembered  that,  in  the  instant  case,  we 
are  considering  plaintiff's  common  law  action.  In  the  cases  cited 
by  the  parties  the  plaintiff's  burden  was  to  prove  the  injury 
suffered  arose  out  of  and  in  the  course  of  the  employment. 
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In  the  Instant  o&se  that  was  defendant's  burden. 

There  Is  no   -ueetlon  that  nlaintiff,  hla  emoloyer  and 
defendant,  all  come  under  the  vet.  The  question  is  whether, 
according  to  the  rule  announced  for  testing  the  trial  eourt's 
ruling,  it  appears  from  the  testimony  that  plaintiff's  injury 
arose  out  of  and  in  the  course  of  his  employment. 

.aintlffs  duties  included  housing  the  truck  after 
his  day's  work.  Since  he  was  injured  while  engaged  in  the  perform- 
ance of  this  duty,  we  thin*  no  reasonable  person  would  doubt  that 
hla  injury  arose  out  of  his  employment.  Irwin  Nelsler  &  Co.  v. 
Industrial  Commission.  346  111.  89.  This  conclusion  narrows  our 
Inquiry  to  the  further  Question  whether  olaintiff's  injury  arose 
in  the  course  of  his  employment.  This  has  to  do  with  the  time, 
place  and  circumstances.  Irwin  Nelsler  ±   Co.  v.  Industrial  Commission. 
It,  as  well  as  the  foregoing  Question,  is  ordinarily  one  of  fact. 
.  orter  Co.  v.  Industrial  Commission.  301  111.  76.  The  trial 
court  decided  it  as  one  of  law. 

Some  cases  have  been  cited  by  each  narty  wherein  the 
person  seeking  an  award  for  the  injury  violated,  as  plaintiff  did 
here,  instructions  of  his  employer.  The  rule  Is  that  where  a 
plaintiff  has  violated  the  instruction  of  his  employer  and  the 
violation  takes  him  out  of  the  sphere  of  his  employment  and  the 
Injury  occurs  during  the  violation,  the  accident  arises  out  of  the 
course  of  employment.   'epubllo  Iron  and  nteel  Cc.  v.  Industrial 
Commission.  302  111,  401.  On  the  other  hand,  if  the  violation 
does  not  take  him  out  of  the  sphere  of  his  employment,  he  is 
guilty  of  negligence  but  hie  recovery  under  the  Compensation  M>1 
is  not  barred.  Republic  Iron  and  Cteel  Co.  v.  Industrial  Commission. 
Theee  rules  are  repeated  in  Keyman  Distributing  Co.  v.  Industrial 
Commission.  376  111.  90,  where  the  court  points  cut  that  there  is 
no  dispute  about  the  rule,  but  frequent  difficulty  in  applying  it 
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to  different  factual  situations.  The  Suoreme  Oourt  there  reviewed 
several  decisions  in  some  of  which  the  rule  was  applied  to  bar 
the  award  and  in  some  to  grant  it. 

We  believe  the  court  correctly  decided  that  driving 
the  truck  to  the  garage,  although  an  hour  late,  was  within  the 
sphere  of  plaintiff's  employment.  The  injury  did  not  occur  while 
he  was  violating  his  employer's  Instructions  for  his  own  conven- 
ience. Ft  are  not  called  upon  to  say  how  the  principle  would 
apply  in  a  situation  suggested  by  olaintiff  should  a  truck  driver 


remaln)all  night  with  the  truck.  Plaintiff's  theory  is  that  he 

would  not  have  been  at  the  place  and  at  the  time  he  was  when 

injured  had  he  followed  his  employers1  instructions  and  that  by 

failing  to  follow  them  he  assumed  a  risk  which  was  not  incidental 

to  the  faithful  performance  of  his  duty.  This  theory  finds  support 

in  a  rule  stated  in  Pletzen  Company  v.  Industrial  Commission,.  279 

111.  11,  which  included  the  language  "that  an  employee  is  engaged 

in  the  course  of  his  employment  when  the  injury  occurs  within  the 

period  of  his  employment  *  *  *,«  in  that  case  tfte  employee  was 

injured  while  violating  the  instructions.  Plaintiff's  theory  also 

finds  support  in  the  language  in  Irwin  Selsler  &   Co.  v.  Industrial 

Commission.  In  that  case,  however,  the  employee  was  on  his  way 

home  after  hours,  when  injured,  and  was  granted  an  award  as  having 

been  injured  when  on  a  company  errand. 

We  think  it  la  unnecessary  to  discuss  the  case  further. 

The  decisive  issue  is  whether  plaintiff  was,  at  the  time  of  the 

accident,  violating  a  rule  while  still  In  the  scope  of  his  employment, 

or  whether  the  transgression  took  him  outside  its  snhere.  Herman 

Distributing  Co.  v.  Industrial  Commission.  We  decide,  as  a  matter 

of  law,  that  plaintiff  was  injured  while  still  in  the  scope  of  his 

employment  and,  accordingly,  the  ruling  of  the  trial  court  is 

hereby  sustained. 

The  Judgment  of  the  Circuit  Court  ie,  therefore,  affirmed. 

JUDGMENT  AFFIRMED. 

WWK,  P.J.  AMD  BURKE,  J.  CONCUR, 
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IRVING  L.  COHEN, 


Appellant, 


WALTER  J.  CUMMINGS,  as  Receiver  of 
Chicago  Hallways  Company,  a  corpor- 
ation, and  EDWARD  J.  FLEMING  and 
CHARLES  H,  ALBERS,  as  Receivers  of 
Chicago  City  Railways  Company, 
Calumet  &   South  Chicago  Railway 
Company  and  the  Southern  Street  Rail- 
ways Company,  corporation,  d/b/a 
CHICAGO  SURFACE  LINES, 

Appellees* 


APPEAL  FROM 


JIftCUIT  COURT 


COOK  COUNTY.* 
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ON  REHEARING, 
MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT* 
We  have  considered  the  petition  for  rehearing  and  the 
answer  thereto  in  the  above  entitled  cause.  It  is  our  view  that 
the  recent  case  of  Public  Service  Company  of  Illinois  v. 
Industrial  Commission,  et  al.»  395  111,  238  Is  clearly 
distinguishable,  on  the  facts,  from  the  Instant  case,  We, 
therefore,  adhere  to  our  opinion  which  was  filed  in  this  court 
on  Noveabef  20,  1946,  wherein  the  Judgment  was  affirmed* 

JUDGMENT  AFFIRMED* 


LEWE,  P.J.  AND  BURKE,  J.  CONCUR. 
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ELI  METCOFF, 

Plaintiff  -  Appellant, 
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NEWTON  C.  FARR,  GEORGE  G.  LOGERT, 
HAROLD  G.  TOWNSKND,  DAVID  L* 
SHZLLIHOLAW  and  WARREN  CANADAY, 
Trust  Managers  of  the  Flamingo  Hotel 
Liquidation  Trust  and  OHIO AGO  CITY 
BANK  AND  TRUST  COMPANY,  as  Trustee 
under  Trust  No.  2150, 

Defendants  -  Appellees* 


SUPERIOR  COURT 


COOK  COUNTY. 


MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT* 
This  ie  a  chancery  action  to  invalidate  the  extension 
of  the  Flamingo  Hotel  Liquidation  Trust  Agreement  and  to  recover 

for  the  trust  profits  made  by  Trust  Managers  through  purchase  of 

and 
units  of  beneficial  interest/to  determine  the  Trust,  or  as 

alternative  to  all  the  foregoing,  remove  the  Trust  Managers.  The 

court  sustained  a  motion  to  dismiss  the  amended  complaint  and 

entered  a  decree  accordingly.  The  plaintiff  has  appealed. 

Defendants1  aotion  admitted  well-pleaded  allegations 
in  the  amended  complaint  but  not  conclusions  of  the  pleader.   e 
shall  consider  the  material  allegations  to  determine  whether  a 
cause  of  action  is  stated.  The  Fltamingo  Hotel  property  was  conveyed 
in  trust  under  the  agreement  nursuant  to  the  approval  of  the 
Federal  District  Court  having  Jurisdiction  of  the  re-organization 
oroceedings*  Bondholders  of  the  hotel  became  beneficiaries  under 
the  agreement.  Plaintiff  is  owner  of  11,655  units  of  beneficial 
Interest.  There  are  1,270,807  units  outstanding. 

The  object  of  the  Trust  Agreement  was  liquidation  of  the 
hotel  property  as  soon  as  practicable  in  the  opinion  of  the  Trust 
Managers.  Proceeds  were  to  be  distributed  to  the  beneficiaries* 
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Trust  Managers  were  to  control  the  management  of  the  property 
until  the  sale  and  distribution.   If  the  holders  of  two-thirds 
of  the  units  so  directed,  the  property  was  to  he  sold  before  the 
term  of  the  agreement  but,  in  the  event  no  ourchaser  was  procured 
by  the  Trust  Managers,  10  years  after  the  date  of  the  agreement, 
a  publio  sale  was  to  be  had.  The  Trust  Managers  were  empowered, 
however,  if  they  deemed  it  advisable,  to  extend  the  term  for  five 
years.  Prerequisites  for  the  extension  were  a  notice  to  the 
Trustee  40  days  in  advance  of  the  extension  date,  notice  by  it 
to  the  benefioiarles  and  a  period  of  20  days  from  the  mailing  of 
the  notice  to  them,  in  which  beneficiaries  might  obiect  to  the 
extension.  Holders  of  53  per  cent  or  more  of  units  outstanding 
could,  by  filing  written  objections,  prevent  an  extension. 

May  22,  1945  the  Trust  Managers  gave  notice  of  their 
intention  and  resolution  to  extend  the  term.   Beneficiaries  were 
advised  of  the  20  day  period  within  which  to  objeot.  May  26, 
plaintiff  wrote  the  Trust  Managers  asking  them  to  prepare  for  him 
a  list  of  the  beneficiaries  so  that  he  could  communicate  with 
them  to  appose  the  extension.  May  29,  defendants'  attorneys 
responded  refusing  to  make  up  a  list,  but  inviting  plaintiff  to 
examine  the  list  in  the  office  of  the  Trustee.  June  2,  olaintlff 
went  to  the  office  and  was  advised  there  was  no  list,  but  that  he 
could  inspect  the  stubs  in  the  certificate  books.  June  4,  he 
began  to  oopy  the  names.  This  took  him  2  days.  June  6,  he  wrote 
900  beneficiaries  urging  their  dissent.  Holders  of  less  than 
the  necessary  33  per  cent  dissented  within  20  days.  The  Trust 
Managers  on  July  5,  1946  gave  notice  of  the  extension. 

The  Managing  Agent  of  the  Hotel  property  purchased 
58,862  units  in  his  own  name.  A  Trust  Manager,  Newton  C.  Farr, 
purchased  68,979  units  in  the  name  of  an  associate,  Ronald  J. 
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Trust  Managers  were  to  control  the  management  of  the  property 

until  the  sale  and  distribution.  If  the  holders  of  two- thirds 

of  the  units  so  directed,  the  property  was  to  be  sold  before  the 

term  of  the  agreement  but,  in  the  event  no  nurchaser  was  orocured 

by  the  Trust  Managers,  10  years  after  the  date  of  the  agreement, 

a  public  sale  was  to  be  had.  The  Trust  Managers  were  empowered,  t> 

however,  if  they  deemed  it  advisable,  to  extend  the  term  for  five 

years.  Prereoulsites  for  the  extension  were  a  notice  to  the      y^-J 

\J> 

l&enef ioiaries  40  days  in  advance  of  the  extension  date^ahd  a 


period  of  20  days  from  the  mailing  of  the  notice  in  which  bene-     / 
ficiarles  might  object  to  the  extension.  Holders  of  33  per  cent 
or  more  of  units  outstanding  could,  by  filing  x<rritten  objections, 
prevent  an  extension* 

May  22,  1945  the  Trust  Managers  gave  notice  of  their 
intention  and  resolution  to  extend  the  term.  Beneficiaries  were 
advised  of  the  20  day  period  within  which  to  object.  May  26, 
plaintiff  wrote  the  Trust  Managers  asking  them  to  prepare  for  him 
a  list  of  the  banef ioiaries  so  that  he  could  communicate  with 
them  to  oppose  the  extension.  May  29,  defendants1  attorneys 
resoonded  refusing  to  make  up  a  list,  but  inviting  plaintiff  to 
examine  the  list  in  the  office  of  the  Trustee,  June  2,  plaintiff 
went  to  the  office  and  was  advised  there  was  no  list,  but  was 


permitted  to  inspect  the  stubs  in  the  certificate  books,  June  4, 
he  began  to  copy  the  names.  This  took  him  2  days.  June  8,  he 
wrote  900  beneficiaries  urging  their  dissent.  Holders  of  less 
than  the  necessary  33  per  cent  dissented  within  20  days.  The 
Trust  Managers  on  July  5,  1945  gave  notice  of  the  extension. 
The  Managing  Agent  of  the  Hotel  property  purchased 
58,862  units  in  his  own  name,  A  Trust  Manager,  Newton  G,  Farr, 
purchased  68,979  units  in  the  name  of  an  associate,  Ronald  J, 
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Chinook,  Plaintiff  charges  that  the  nurchase  of  these  units  was 
not  disclosed  to  the  beneficiaries;  that  the  ourehasers  failed  to 
disclose  to  the  sellers  "material  information  as  to  the  value 
of  the  units";  that  the  purchasers  eliminated  dissents;  and  that 
the  units  were  purchased  at  a  depressed  value  brought  about  by 
failure  of  the  Trust  Managers  to  deolare  dlvia«nde  and  were  held 
in  bad  faith.  Under  the  agreement  the  Trust  Managers  were  author- 
ieed  to  own,  hold  and  deal  in  the  certificates  "fully  and  freely" 
as  individuals.  The  limitations  are  that  certificates  be  taken 
in  good  faith,  with  full  disclosure  of  the  purchaser's  position, 
etc*,  to  the  seller  of  the  units* 

There  are  no  facte  alleged  from  which  to  attribute  to 
the  Trust  Managers  responsibility  for  the  action  of  the  agent. 
There  are  no  facts  alleged  to  supoort  the  charges  of  elimination 
of  dissents,  bad  faith  in  purchasing,  and  deliberate  depression 
in  value*  It  is  not  alleged  who  the  sellers  were  or  what  the 
value  was  which  Farr  failed  to  disclose  to  those  sellers,  or  at 
what  price  Farr  purchased*  Furthermore,  the  total  of  the  units 
charged  to  the  agent  and  Farr,  added  to  those  received  by  the 
trustee,  still  falls  below  the  requisite  33  per   oent. 

Plaintiff  charges  that  defendants  frustrated  his  attempt 
to  gather  dissents  by  delaying  him  through  withholding  the  true, 
and  allowing  him  to  inspect  a  false  list  of  the  beneficiaries* 
In  the  first  place  there  was  no  requirement  that  the  Trust  Managers 
sake  up  a  list  for  plaintiff  or  keep  a  list  of  beneficiaries.  The 
agreement  required  the  keeping  of  an  accurate  record  of  beneficiar- 
ies with  names  and  addresses  available  for  inspection  by  beneficiar- 
ies at  reasonable  intervals  during  business  hours.  The  stubs  in 
the  certificate  book  were  a  record.  There  is  no  showing  in  the 
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pleading  wherein  and  to  what  extent  the  record  was  falee,  to 
plaintiff's  prejudice.  It  is  alleged  that  101  letters  were 
returned  by  the  Post  Office  undelivered.  It  la  not  charged  they 
were  undelivered  because  of  falee  records.  The  allegations  do  not 
show  special  haste  on  the  part  of  plaintiff  in  obtaining  access 
to  the  record  nor  undue  delay  on  the  part  of  defendants  or  their 
attorneys  in  the  treatment  of  nlalntiff's  request.  It  is  alleged 
there  was  no  ballot  given  beneficiaries  to  facilitate  their 
opportunity  to  dissent.  There  is  no  requirement  for  a  ballot  in 
the  agreement. 

It  is  alleged  that  the  Trust  Managers  made  no  attempt 
to  sell  the  property  during  the  original  term.  There  is  no  allega- 
tion of  facts  from  which  the  trial  court  or  we  can  determine  whether 
the  failure  to  attempt  to  sell  was  a  breach  of  trust  or  was 
imprudent*  The  various  provisions  as  to  selling  were  limited  by 
the  provision  that  the  salt  should  be  held  as  soon  as  the  Trust 
Managers  considered  it  practical.  There  are  no  facts  alleged  from 
which  we  could  say  that  it  was  a  breach  of  trust  not  to  sell 
during  the  original  term* 

We  have  considered  the  cases  cited  by  both  parties. 
We  need  to  refer  to  no  authority,  nor  distinguish  cases  cited, 
in  order  to  hold  that  the  amended  complaint  does  not  state  a  cause 
of  action  on  which  the  relief  prayed  can  be  granted, 

DECREE  AFFIRMED, 

LEWE,  P.J.  AND  BURKE,  J.  OOSCUR, 
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THOMAS  J.  FRIEL  and  CHARLES  C.  ) 

REKSHAW,  as  Trustees,  ete.  et  al.,  ) 

doing  business  as  CHICAGO  SURFACE  )  COOK  COUNTY* 

LINES, 


Appellants*       ) 
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MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OP  THE  COURT* 
This  is  a  personal  injury  action  based  on  plaintiff* s 
fall  from  a  street  oar,  Verdict  and  judgment  were  for  plain- 
tiff in  the  amount  of  15,000.   Defendant  appeals. 

The  accident  hardened  June  3,  1944  between  2:00  and 
3:00  P.M.  at  ?lst  Street  and  stony  Island  Avenue,  Chicago,  111. 
Seventy-first  Street,  an  east  and  west  street,  is  93  feet  wide 
and  in  its  center  carries  two  tracks  of  the  Illinois  Central 
Railroad.  North  of  the  tracks  the  right  of  way  is  24  feet  8 
inches  wide  and  the  sidewalk  is  9  feet  10  inches  wide.   Stony 
Island  Avenue,  a  north  and  south  street  measures  107  feet  6 
inches  from  curb  to  curb.  In  its  center  is  a  70  foot  6  inch 
parkway.  Defendants  north  and  southbound  tracks  are  laid  in 
the  center  of  the  parkway,  the  southbound  being  to  the  west* 

■ 

The  east  and  west  roadways  of  Stony  Island  Avenue  measure  50  feet* 
At  this  unusual  intersection  are  8  stop  and  go  traffic  lights} 
one  at  each  corner  of  the  parkway,  and  one  at  each  corner  of 
the  roadways,  and  71st  Street.  On  the  parkway  north  of  71st  Street 
and  east  of  defendant's  tracks  is  a  shack  for  a  watchman  employed 
by  defendant  to  signal  its  cars  across  the  Illinois  Central  tracks. 
Also  in  this  north  parkway  north  of  the  sidewalk  and  west  of  the 
southbound  track  is  a  gravel  valk  or  zone   for  persons  intending 
to  board  southbound  street  ears* 
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On  Juno  3,  1944,  olaintiff  got  off  a  westbound  71gt  Street 
bus  at  the  northeast  corner  of  the  intersection.  She  had  obtained 
a  transfer  to  go  south  on  a  stony  Island  street  car.  She  crossed 
the  east  roadway  of  Stony  Island  Avenue  and  proceeded  to  the  west 

side  of  the  parkway  and  boarded  the  ear»  She  was  carrying  in 
one  hand  a  carflboard  suit  box  and  under  her  ana  on  the  same  aide, 
her  purse.  She  fell  from  the  step  of  the  street  car  and  was 
injured.  This  suit  followed* 

Defendants  oontend  that  the  verdict  is  against  the  manifest 
weight  of  the  evidence;  th?t  the  verdict  is  excessive;  and  that 
the  court  committed  error  in  instructing  the  jury. 

Plaintiff  and  her  witness  Ferguson  said  she  boarded  the 
car  step  while  the  car  stood  still,  and  that  she  fell  when  the 
car  started,  while  she  was  attempting  to  step  up  to  the  platform. 
The  conductor  and  a  woman  passenger  said  that  she  tried  to  board 
the  oar  while  it  was  in  motion  after  it  had  moved  about  30  feet. 
The  motorman  and  watchman  inferentially  corroborated  the  latter 
testimony  by  saying  that  plaintiff  hurried  in  front  of  the  oar 
after  the  light  changed  to  green  and  the  car  began  to  move. 
Defendants  point  to  the  distance  walked  by  plaintiff  while  the  red 
light  was  against  the  car;  her  failure  to  keep  track  of  the  time 
in  relation  to  the  traffic  lights;  and  her  box  and  purse.  They 
say  had  she  acted  prudently  considering  these  factors  and  listened 
for  the  starting  bell,  she  would  not  have  attempted  to  board  the 
oar,  We  see  no  merit  in  these  contentions.  If  the  jury  believed 
that  the  car  had  not  yet  started  when  plaintiff  boarded  the  steo, 
they  could  consider  the  factors  referred  to  immaterial. 

The  substance  of  plaintiff's  testimony  is  that  she 
crossed  in  front  of  the  car  while  it  was  stopped;  walked  north 
along  the  gravel  path;  held  the  box  and  purse  in  her  left  hand 
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and  ana  and  grasped  the  hand  iron  with  her  right  hand  and  boarded 
the  oar  step;  that  when  both  feet  were  on  the  step  she  sought  to 
plaee  one  foot  on  the  platform;  and  that  while  she  ;as  thus 
disposed  the  oar  started  with  a  Jerk,  throwing  her  off  balance, 
resulting  in  her  injury*  There  are  discrepancies  in  the  testimony 
as  to  whether  the  ear  Jerked;  which  hand  she  used  to  grasp  the 
hand  iron;  whether  her  feet  dragged  before  she  fell;  whether  the 
street  oar  bell  had  been  rung;  and  the  position  in  which  she  fell* 
ve  think  these  were  for  the  Jury  to  resolve*  We  cannot  say  the 
jury  should  have  found  other  than  they  did  on  this  point. 

Substantially  the  same  evidence  bearing  upon  the  question 
of  plaintiff's  due  care  bears  upon  the  question  of  defendants' 
negligence*  The  Jury  had  two  theories  before  it*  Plaintiff's 
was  based  on  her  testimony  and  that  of  Ferguson  that  the  car  was 
standing  still  as  plaintiff,  holding  the  grab  iron  stepped  on 

to  the  step  of  the  car  with  both  feet  and,  while  she  was  reaching 
her  foot  for  the  platform,  the  ear  started,  according  to  olaintiff, 
with  a  sudden  Jerk  causing  her  to  be  thrown  against  the  ear  and 
her  feet  to  be  dragged  on  the  ground  for  several  feet,  according 
to  Ferguson.  She  fell  Just  north  of  the  sidewalk  and  the  street 
oar  proceeded  across  the  Illinois  Central  tracks.  The  other 
theory  was  that  plaintiff  while  the  car  was  in  motion,  hurried  in 
front  of  it  and  boarded  it  while  it  was  moving  and  that  she  lost 
her  hold  on  the  grab  iron  and  fell  to  the  ground.  Again  there 
were  inconsistencies  and  contradictions  bearing  on  whether  Ferguson 
talked  to  the  motorman;  which  way  a  passenger  witness  and  the 
oonductor  were  facing  at  the  time;  whether  the  oar  was  backed  up; 
and  whether  the  starting  bells  had  rung.  We  see  no  reason  for 
setting  aside  inferences  of  the  Jury  that  the  oar  should  not  have 
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been  started  forward  with  a  Jerk  nor  until  plaintiff  had  reached 
the  platform  safely;  and  that  if  a  signal  were  given  the  iQOtorman 
to  start  the  car  in  motion,  it  was  either  done  by  the  conductor 
observing  plaintiffs  ollght,  or  without  observing  it  when  he 
should  have. 

Defendants  agree  thct  stopping  a  street  car  at  a  regular 
stopping  place  is  an  implied  invitation  to  board  it.  Kllnek  v. 
Chicago  Glty  Railway  Co..  262  111.  28Q»  It  was  the  obligation  of 
the  conductor  and  motorman  not  to  start  the  car  until  they  had 
exercised  due  diligence  to  protect  plaintiff  in  her  attempt  to 
board  the  car  after  she  was  given  the  invitation.  The  North 
Chicago  Street  Railway  v.  Qook.  145  111.  551. 

A  medical  witness  in  plaintiff's  behalf  testified  that 
after  the  accident  he  found  in  addition  to  plaintiff*  s  elbow 
condition,  bruises  which  covered  the  buttocks  and  left  hip;  that 
thereafter  plaintiff  complained  dalily  of  pain  all  over  including 

the  inside  of  the  abdomen;  that  June  30,  pursuant  to  her  complaining 
of  persistent  pain  on  the  left  side  rendering  her  miserable  and 
depressed,  he  made  a  complete  vaginal  examination  on  July  1st; 
and  that  plaintiff's  hospitalization  and  operation  followed*  He 
said  as  early  as  June  23rd  he  diagnosed  an  appendage  in  the  left 
side  of  the  abdomen  and  th&t  upon  operating  he  took  out  the  old 
soar  and  certain  growths  on  the  right  side  and  on  the  left  side 
found  that  the  connection  between  the  Fallopian  tube  and  the 
uterus  had  been  ruptured  and  separated  and  found  tender  serous 
adhesions  which  were  a  recent  process.  Re  gave  his  opinion  that 
the  condition  of  the  left  side  of  the  abdomen  could  have  been 
eaused  by  the  fall  a  month  before  the  operation  and  that  the  con- 
dition on  the  right  side  could  not  have  been.  This  oolnion  was 
given  on  the  basis  of  his  knowledge  of  the  case  and  his  treatment. 
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By  Inference,  at  least,  he  eliminated  causes  other  than  the  accident 
as  responsible  for  the  condition  on  the  left  aide.  Reasons  for  his 
opinion  were  fully  given.  His  Knowledge  of  the  case  included 
information  of  an  operation  for  ovarian  cysts  and  appendicitis  in 
1928,  and  a  miscarriage  in  September  1943,  His  opinion  was 
corroborated  by  an  expert  gynecologist  who  said  that  since  olaintiff 
had  complained  of  no  pain  in  the  abdomen  before  the  accident,  the 
inference  was  that  the  cause  was  limited  to  the  accident.  This 
doctor  expressly  eliminated  the  miscarriage  as  a  oauae. 

Defendants  contend  that  the  testimony  did  not  eliminate 
these  prior  events  as  causes  in  whole  or  in  part  of  the  abdominal 
condition  for  which  plaintiff  was  operated  a  month  following  the 
accident,  and  that  the  finding  of  the  jury  that  the  street  oar 
accident  was  the  cause,  is  based  on  speculation  and  should  not 
stand.  In  Support  of  this  argument  they  cite  Johnston  v.  Pity  of 
Galva.  316  111.  598.  That  case  is  not  helpful.  There  was  no 
testimony  there  that  the  harm  complained  of  was  attributable  to 
any  one  of  several  possible  causes. 

Defendants  presented  no  physicians  giving  opinions  contrary 
to  those  of  plaintiff* s  physicians.  They  presented  the  pathologist 
who  the  day  of  the  operation  examined  the  organs  which  had  been 
removed.  His  diagnosis  was  that  the  "tube*  had  been  infected  "a  few 
weeks  to  any  number  of  years*  in  the  pastj  and  that  the  ovarian  cyst 
would  take  "many  weeks  to  months*  to  develop.  He  said,  "I  did  not 
find  any  evidence  in  my  diagnosis  connecting  any  of  my  findings  with 
the  injury, ■  He  later  testified  that  on  his  examination  he  could 
not  say  whether  the  organ  had  been  injured  within  a  month. 

We  think  the  Jury  could  properly  find  from  the  foregoing 
that  the  street  oar  accident  on  June  3,  1944  was  the  proximate 
cause  of  the  injuries  to  the  organs  in  her  left  abdomen.  Chicago 
Union  Traction  Co.  v.  Mar.  221  111.  530.  There  is  no  need  to 
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comment  on  the  cases  defendant  has  cited  an  the  question  of 
aggravation  of  previous  injuries  and  speculation  in  assessing 
damages.   The  declaration  claimed  that  the  left  tube  and  ovary  vers 
removed  as  a  direct  and  proximate  result  of  defendant's  negligence. 
This  was  sufficient  to  accommodate  the  damages  assessed* 

In  view  of  the  foregoing  conclusions  we  find  no  merit 
in  the  contention  that  the  damages  awarded  were  excessive* 

It  is  finally  contended  by  defendants  that  instructions 
Nos*  9  and  13,  given  at  plaintiffs  request,  were  erroneously 
given  and  the  giving  of  thea  constituted  prejudicial  error, 
Defendants  admit  that  instruction  No.  §  states  a  correct,  legal 
rule,  but  say  it  *ras  not  Justified  on  the  facts  in  this  ease.  We 
disagree*  The  instruction  was  not  peremptory.   It  is  based  on 
plaintiff* s  theory  that  she  attempted  to  board  the  standing  street 
ear*  If  the  ear  was  standing  when  she  grasped  the  handrail  and 
reached  the  step  with  both  feet,  defendants  had  a  mttty  not  to 
start  the  car  until  she  was  in  a  safe  tsosition.  There  was  no 
necessity,  under  plaintiff's  theory,  to  include  the  element  of 
opportunity  for  defendants  to  perform  the  duty  in  an  emergency* 
The  instruction  under  consideration  is  in  substance  the  same  as 
that  reviewed  in  Lundoulst  v.  ghlea&e  Rvs.  Co..  305  111*  106, 
Defendants  say  the  objection  made  there,  however,  was  different 
from  that  made  here*  We  think  the  objections  are  substantially 
the  same.  The  ruling  in  that  case  is  our  authority  for  approving 
the  instruction  here* 

Instruction  13  is  peremptory.  It  contains  the  necessary 
elements  of  plaintiff's  case*  We  think  *in  the  same  or  similar 
circumstances*  clearly  extends  the  meaning  of  "time  and  place  in 
question"  to  the  entire  transaction,  including  the  accident.  The 
words,  "was  in  a  place  where  she  had  a  right  to  be"  are  superfluous 
and  ambiguous.  The  only  serious  objection  we  see  is  that  the 

element  of  due  care  was  imperfectly  stated* 
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Thie  imperfection  was  removed  by  an  instruction  given  at  the 
request  of  defendant.  C.  |  A.  a.  R.  0o>  v.  Fie team.  123.111.  518; 
and  Worth  Shore  St.  Ry»  Co.  v.  Strathmann.  213  111.  252.   In 
Hanaon  v.  Trust  Company.  380  111.  194,  cited  by  defendant,  the 
question  was  not  of  an  imperfect  statement  of  an  element,  but 
the  entire  lack  of  an  element* 

For  the  reasons  given  the  Judgment  is  affirmed, 

JUD0M1SNT  ATFIRM£D» 

- 

LSVB,  P.J.  AND  BURKS,  J.  CONCUR. 
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Interlocutory  Appeal 
from  the  Circuit 
Court  of  Madison 
County,  Illinois. 


CULBERTSON,  P.  J. 


This  is  an  appeal  from  an  order  entered  by  the  Court  be- 
low allowing  a  "wage  or  salary"  for  RUSSELL  SAUVAGE,  Appellee 
(hereinafter  called  plaintiff)  of  $50.00  a  week  in  connection 
with  the  management  of  an  advertising  business  conducted  pursuant 
to  the  terms  of  the  Last  Will  and  Testament  of  W.  k.  Sauvage, 
and  in  which  order  a  certain  security  arrangement  for  the  trust 
estate  was  likewise  provided  for.   The  appeal  is  apparent J j 
taken  by  appellant,  VIRGINIA  S.  GALLAWAY  (hereinafter  called 
defendant),  and  her  husband,  M.  C.  GALLAWAY,  who  was  named  as 
trustee  under  the  terms  of  the  Last  Will  and  Testament  of 
W.  M.  Sauvage.   A  motion  to  dismiss  the  appeal  was  filed  in 
this  proceeding  by  the  plaintiff  on  the  ground  that  the  ap- 
pellants had  not  complied  with  the  procedural  steps  necessary 
to  give  the  Court  jurisdiction.   Tho  motion  has  been  taken  with 
the  case  for  consideration. 


From  the  abstract  of  record  and  the  briefs  filed  in 
this  cause  it  becomes  apparent  that  Vita.  M.  Sauvage  died  leaving 
his  son,  Russell  Sauvage,  plaintiff,  and  his  daughter,  Virginia 
Gallaway,  as  his  beneficiaries,  and  in  his  Last  Will  and  Test- 
ament left  his  advertising  billboard  business  in  trust  for 
a  period  of  ten  years  under  the  administration  of  a  Board  of 
five  Trustees.  All  of  the  trustees  had  declined  to  serve  and 
M.  C.  Gallaway  (husband  of  the  daughter,  Virginia  Gallaway) 
was  designated  as  trustee.  An  effort  had  been  made  by  the 
said  trustee  to  sell  the  business  to  his  wife,  Virginia.   The 
record  does  not  clearly  show  that  there  had  been  a  resignation 
of  Gallaway  as  trustee,  and  as  far  as  we  are  able  to  determine 
he  may  still  be  acting  in  that  capacity.  For  the  purpose  of 
this  case,  however,  it  is  only  necessary  to  note  that  in  June 
of  1944  the  plaintiff,  with  the  apparent  approval  of  all  parties, 
was  designated  as  manager  of  the  advertising  business  and 
required  to  report  as  to  the  operations  to  his  sister,  Virginia. 

After  that  time  the  said  M.  C.  Gallaway  and  his 
wife  began  operating  a  competing  advertising  business  in 
Alton,  and  an  injunction  was  issued  as  against  the  trustee 
in  that  proceeding  (SAUVAGE  vs.  GALLAWAY,  66  N»E.  (2nd)  740) . 
During  the  intervening  period  plaintiff  had  continued  to  man- 
age the  business  and  at  such  time  was  apparently  being  paid 
only  the  sum  of  $40.00  per  week,  which  had  been  provided  that 
he  be  paid  by  the  terms  of  his  father's  Will.   The  $40*00 
weekly  payment  provided  by  the  Will  was  conditioned  on  the 
plaintiff's  remaining  an  employee  of  the  advertising  business. 
After  the  business  had  been  operated  by  the  plaintiff  and 
showed  a  profit  he  asked  the  Court  to  allow  him  $50.00  per 
week  as  manager.   There  were  a  number  of  delays  xn  determining 
such  allowance.   The  order  finally  entered  by  the  Chancellor 
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provided  for  payment  of  $50.00  per  week  to  the  plaintiff  until 
he  shall  "cease  to  act  as  manager,"  in  addition  to  the  sum 
claimed  by  him  as  a  legatee  under  the  Last  Will  and  Testament 
of  W»  M.  Sauvage.   It  also  provided  for  certain  insurance  and 
security  for  the  trust  estate  if  any  sums  by  final  judgment 
of  the  Court  are  determined  to  have  been  wrongfully  paid  to 
him  or  withheld  by  him,  and  likewise,  provided  that  in  the 
event  the  Court,  on  final  judgment,  should  determine  that  he 
was  not  entitled  to  the  payment  of  the  sum  of  $-50.00  per  week 
and  it  shall  be  held  to  have  constituted  a  wrongful  payment  to 
or  withholding  by  him,  was  to  be  repaid  to  the  trust  estate 
from  the  proceeds  of  the  insurance  policy  which  was  assigned 
to  the  trust  estate,  or  from  the  contingent  interest  of  the 
plaintiff  as  a  beneficiary  of  the  estate,  if  he  survived. 
There  was  evidence  that  the  predecessor  and  manager  in  the 
business  had  been  paid  a  wage  of  $50.00  per  week  and  that  the 
trustee  himself  had  once  been  manager  of  the  business  and  had 
been  paid  $100.00  per  week  as  such  manager. 

While  a  number  of  objections  are  raised  by  the  ap- 
pellants, it  is  substantially  contended  that  the  plaintiff 
was  entitled  only  to  pay  himself  $40.00  per  week  while  acting 
as  manager  of  the  advertising  business,  and  that  it  was  error 
on  the  part  of  the  Court  to  fix  any  compensation  for  him  in 
advance  of  performance  of  his  duties  as  manager.   While  there 
is  serious  question  as  to  whether  this  appeal  is  properly 
taken  (in  view  of  the  type  of  order  involved) t   we  do  not  believe 
that  the  issue  before  us  either  requires  or  deserves  extended 
discussion.   It  is  apparent  that  the  $50.00  a  week  is  a  fair 
and  reasonable  compensation  for  the  management  of  the  trust 
business  and  that  the  Court  below  had  ample  authority  to 
enter  the  type  of  order  which  was  entered  in  this  cause.   .  « 
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It  provided  merely  for  securing  advances,  subject  to  future 
allowance.   If  the  trustee  himself  had  operated  the  business 
he  would  have  been  entitled  to  a  reasonable  manager's  compen- 
sation for  so  doing.   We  know  of  no  reason  why  the  Court  should 
be  deprived  of  the  right  to  provide  for  payment  of  a  reasonable 
compensation  to  a  Court-appointed  manager.   The  record  shows 
that  the  plaintiff  had  rendered  almost  two  years  of  service 
with  a  gross  profit  to  the  business  of  over  $15,000.00,  and 
that  the  $$0.00  per  week  was  a  reasonable  salary  for  the  man- 
ager for  such  service.  What  the  order  did,  in  substance,  was 
to  permit  the  plaintiff  to  advance  to  himself  the  amount  of 
such  salary  after  securing  the  trust  estate  and  provided  that 
the  question  of  such  salary  was  still  open  and  that  if  it  were 
ultimately  decided  against  plaintiff,  the  sum  of  the  advance- 
ments would  be  charged  against  his  share  of  the  trust  estate 
and  he  was  also  required  to  assign  to  the  trust  estate  a 
paid-up  life  insurance  policy  of  $20 ,.000. 00,  which  was  double 
the  amount  he  could  draw  at  $50.00  a  week  for  the  balance  of 
the  trust  period,  as  a  protection  to  the  trust  estate  against 
the  possibility  that  he  would  not  survive  the  remaining  years 
of  the  trust  and  that  his  minor  daughter,  rather  than  himself 
would  be  the  ultimate  beneficiary. 

We  do  not  see  how  any  showing  of  prejudice  is  made 
to  any  of  the  parties  by  the  entry  of  such  order  and  do  not 
believe  that  the  Chancellor  abused  his  discretion  in  entering 
the  order  appealed  from. 

The  order  of  the  Circuit  Court  of  Madison  County  will, 
therefore,  be  affirmed. 

Order  affirmed. 
Justices  Bartley  and  Smith  concur. 

Abstract. 
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PEOPLE   OP   TIE   STATIC  OF  ILLINOIS,       ] 
Defendant  In  Er-ror, 


PHILIP  C  BUI-JO, 

Plaintiff  in  Error. 


Writ  of  Error  to 
County  Court, 
Winnebago  Con: 


F.  G.  170LFE;   P.J. 

The  States  Attorney  of  Winnebago  County  filed  in  the 
County  Court  of  said  County,  an  information  charging!  that  Philip 
Cimino  of  said  County,  on  the  13th  day  of  November  1045,  did  unlaw- 
fully and  wilfully,  with  a  deadly  weapon,  to-wit  a  certain  pistol, 
in  and  upon  Sam  DiStephano  did  make  an  assault  with  the  intent  of 
inflicting  upon  the  person  of  the  said  Sara  DiStephano  a  bodily  injury, 
no  considerable  provocation  for  such  &;     ittlt  then  and  there  appearing 
said  assault  showing  an  abandoned  and  malignant  heart.   The  defendant 


was  arrested  and  brought  before  the  court  for  a  trial  by  jury. 


evi- 


dence Y/as  heard,  and  at  the  close  of  all  of  the  evidence,  the  defendant 
entered  a  notion  for  the  court  to  direct  a  verdict  of  not  guilty.  This 
notion  was  denied.   Che  jury  found  the  defendant  guilty,  ai  charged 

in  the  information,  and  assessed  a  fine  of  ;1,000.00.   The  Court 
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2. 
sentenced  the   defendant  to   pay  a  fine  of  $1,000*00  and  costs  of  the 
prosecution.      It  is  from  this    jud.jncnt  that   the  case  is  brou^it   to 
this  Court  by  a  writ  of   error, 

Hie  complaining  witness,    Sara  DiStephano  and   the  defendant, 
Philip  Cimino,   v/ere  playing;:  cards  at  the   :.-oas  of  Italy  Club  in  tho 
City  of  Rockford.      2hey  got  into  an  argument  over  the  card  game  and 
blows  v/ere  struck  by  each  of    them  a1     that  time*      DiStephano  was  a 
member  of   the  club,  but  Cinino  was  not.     After   the   trouble  between 
these  men,    Cimino  was  ejected  from  the   club,   but  DiStephano  stayed 
there  for  about  one-half  hour. 

Later,  DiStephano  was   standing  in  front  of  a  theatre 
cleaning  his  pipe,  with  his   pocket  knife,  when  Cimino  came  along  and 
according  to  DiStephano 's  testimony,   Cimino  pulled  out  a  revolver, 
stuck  it  in  the  side  of  DiStephano,  and  ordered  him  back  into  the 
alley  where  he  hit  him  over   the  head  several  times  with  the  guru 
Cimino  denies   that  he  was   the  aggressor  In  this   trouble,  but  claims 
that  DiStephano  Challenged  him  to   a  fight,    and  while  fighting,  he 
pulled  out  a  knife  and  It  was  then  that  Cimino  pulled  out  his  gun 
and  hit  DiStephano  over  the  head  with  it.     Evidently  the   jury  believe 
DiStephano' s  version  of  how   the    trouble  occurred  instead  of  believing 
Cimino. 

After   the   trouble  between  the  men,    DiStephano  went  back 
to   the  club  and  was   then  taken  to  a   fire   station.      His  clothes  were 
bloody,   and  he  had  cuts  on  his  head  and  face.      It  required  ten  stitches 
to  close   these  wounds  Inflicted  by  Cimino.      Prom  a  reading  of   the 
abstract,  we  are  convinced   that  the   jury  properly  found   that  the 
assault  was  made  as  charged  in  the  information. 


! 
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"She  plaintiff  in  error  has  assigned  IS  reasons  why  the 
judgment  of   the   trial  coxirt  should  be  reversed,  but  2ms  argued  on.. 
five,   and  we  will  consider  those  only  that  have  been  argued.      It  is 
first  insisted  that  the  People's  Instruction  !To.   Q  was  erroneous, 
because  it  lead  the   jury  to  believe  that  the  Court  was  referring 
particularly  to  the   testimony  of  the  defendant,    and  thereby  the   de- 
fendant's rights  were  prejudiced,      Shis  instruction  is  practically 
verbatim,   as    the  one   given  in  the  ease  of  the  People  vs.   Aldrich, 
224   111,   page   G22  at  Pace   629.      The  plaintiff  in  error  claims  that 
there  are   two  separate  instructions  combined  in  this   instruction, 
and  therefore  it  is  misleading,      H«    I    -  Its   that  if   the   instructions 
were  given  separately,    that   they  would   then  be  good.     As    to  whether 
the   jury  would  be  misled  in  regard  to  the  wording   of   the  instruction, 
the  Court  has  this   to  say  in  regard  to  the  one  given  in  the   People  vs. 
Aldrich,    supr&j      "The  language  of  the  Instruction  does  not  mean  that 
the    jury  should  disregard   the  defendant's  testimony  if  seme  other* 
witness  had  wilfully  and  corruptly  testified  falsely  to   some  material 
fact  and  Issue,   and  we  cannot  believe   that  any  one  with  intelligence 
enough  to   3erve  on  the   jury  would  understand   the   instructions  as 
announcing  a  rule  so  unreasonable  and  absurd,"     We  find  no  merit  in 
the  criticism  of  the  given  instruction  No*   C. 

It  is  claixaed  that  the  assessing  of  a   fine  of  $1,000,00 
ajainst  the  defendant,    is  a   cruel  and  an  unusual  penalty,      Ihe  Statute 
provides  for  such  an  offense  that  a  defendant  be  fined  not  less   than 
'twenty-five  dollars   OMfc!  .'.tore  than  one  thousand  dollars,  or  imprisoned 
in  jail  not  to   exceed  one  year,  or  both  such  fine  and  imprisonment. 
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23M  jury  in  assessing  the  fine  of  01,000,00  came  far  short  of  fixing  the 
maximum  penalty  that  they  could  have  fixed  under  the  Statute,   '.  e 
find  no  merit  in  the  contention  that  the  fine  is  excessive. 

It  is  claimed  that  the  plea  of  self-defense  was  legally 
proven  and  was  a  full  defence  to  the  prosecution.   It  was  the  province 
of  the  jury  to  pass  upon  all  controverted  question;:;  of  fact  and  they 
were  to  be  the  judge s  of  whether  the  evidence  shows  that  the  defendant 
acted  in  self-defense.   By  their  verdict,  they  have  found  that  lie  was 
not  so  acting,  and  as  before  stated,  wo  think  the  evidence  justified 
their  findin  .:, 

During  the  trial,  the  clothing  worn  by  DiStophano  at  the 
time  of  the  assault,  was  admitted  in  evidence.   It  was  torn  and 
bloodstained,   'Zhere  was  no  objection  to  the  admittance  of  the 
clothes  In  evidence.  As  the  jury  retired  to  consider  the  evidence, 
the  Court  permitted  these  bloody  clothes  to  be  taken  to  the  jury  room. 
It  is  now  claimed  that  the  Court  crrod  in  so  doing.   'Hie  plaintiff 
in  error  cites  no  case,  or  authority  to  support  this  contention.   In 
the  case  of  The  People  vs.  Morris,  254  111,  page  559,  bloody  bed 
clothing  and  other  articles  found  within  the  room  where  a  murder  had 
been  committed,  were  allowed  to  be  taken  to  the  jury  room  when  the 
jury  retired,   She  oupreue  Court  there  stated:   "'Ye  are  of  the  opinion 
that  the  time  and  manner  in  which  objections  of  this  character  shall 
be  displayed  in  the  presence  of  the  jury  is  a  matter  wholly  within 
the  sound  discretion  of  the  Court,  and  we  are  unable  to  see  anything 
in  the  record  sufficient  to  warrant  us  in  holding  that  such  discretion 
was  abused  In  the  present  case,"   In  the  case  before  us,  the  Court 
did  not  err  in  allowing  these  exhibits  to  go  to  the  jury  room. 
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It  is  also  claimed   that  the  Court  erred  in  refusing  to 
jive  defendant's   instruction  Ho.    2.      It  ia  not   every  allegation  in 
an  information  that  must  be  proven  beyond  a  reasonable  doubt,   but 
it  is  every  material  allegation  that  must  be   so  proven.      This   in- 
struction is  faulty  by  the  omission  of  the  word  material.      Won 
if  it  had  been  in  proper  form,    there  were  other  instructions  given 
that  fully  Informed   the   jury  of  what  the   State  must  prove  before 
jury  would  be   justified  in  finding  the  defendant  guilty. 

17e  find  no  reversible  error   in  the  case,    and   the   judgment 
of   the   trial  coin>t  is  affirmed. 

Judgment  affirmed. 
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ESSIE  THADEN, 

vs. 

GUY  HARTMAN, 


Plaintiff, 


Defendant. 


GUY  IIARTI.IAH  and  WORTH 
fflNDMILLER, 

Plaintiffs-Appellants, 

vs. 

ESSIE  THADEN   and  KANLEY 
THADEN, 

Defendants-Appellees. 


) 
) 
)   No.  26,739, 

) 


) 
) 
)   No*  26,769. 

) 


Appeal  from  the 
Circuit  Court  of 
Kankakee  County. 


F.    G.    WOLFE:      P.    J. 

Essie    Thaden  and  Llanley   Thaden,    her  husband,   were  in  an 
automobile   collision  with  a  car  owned  and   driven  by   Guy  Hartman. 
Worth  Windmiller  was  a  guest  In  the  Hartman  car.      Manley   Thaden  was 
driving  Essie    Thaden' s   car.      The   collision  occurred  in  the   City  of 
Kankakee  on  the  3rd  day  of  March  1945. 

Essie    Thaden  started  a  suit  against  Guy  Hartman  in  a 
Justice   of  Peace   Court  in  which  she  obtained  a    judgment  for  damages 
to  her  car.       'This   case  was  appealed   to  the   Circuit  Court  by  the 
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defendant,    Hartman.      Guy  Hartman  and  Worth  Windniiller   started  suit 
against  Essie   Thaden  and  Manley   Thaden  in  the   Circuit  Court  of  Kanka- 
kee County  for  personal  injuries,   and  damages   to  the  Eartman  car. 
In  that   Court  the    two  cases  were  consolidated   and  tried  before    the 
Court  without  a    jury.      At   the    conclusion  of   the  hearing,    the   Court 
found   the   issues   in  favor  of  Essie    Thaden,    and  assessed  her  damages 
at  ij475. 00.      In  the  case   of   Guy  Eartman  and  Worth  V/indmiller  against 
the    Ihadens,    the   Court  found  the   issue   in  favor  of   the   defendants, 
Thaden.      It  is  from  these    judgments    that  an  appeal  has  been  prosecuted 
to  this   court. 

The   only  assignment  of  error   by  the  appellant  is   that 
there   is  no   evidence    to   sustain   the    judgment  of   the   Court  in   either 
of   the   cases,    and   that   the   Court   erred   in  entering    judgment  In  favor 
of   the   appellees.       Tills   case  is   like    all   contested  ones   about  ho?/   the 
accident  occurred,    the  plaintiffs   tell  one  story,    and   the   defendants 
another.       The    trial   court  had   to   decide  which   story  v/as    the  more 
reasonable.      He  was   in  a  much  better  position  to  weigh  the  evidence 
of    the   various  witnesses,    than  a   court  of  review,    and  unless  his 
findings   are  contrary  to   the  manifest  weight  of  the   evidence,   we  would 
not  be    justified  in  reversing  the  judgment.      Prom  a  review  of  the  evi- 
dence,  we   are   satisfied  that   the   evidence   sustains   the  finding  of 
the   trial   court,   and    the    judgment   appealed  from  is  hereby  affirmed. 

Judgment  affirmed. 


Gen.  ITo.   10107. 
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DELIA  McGRATH  AND  ALICE  LAWLESS,  ) 


Plaintiffs-Appellees, 

vs. 

PRANK  PLUECH  AND  DELBERT 
PLUECH, 

Defendants-Appellants. 


Appeal  from  Judgment 
of  Circuit  Court, 
LaSalle  County. 


P.  G,  V/OLPE  •   P.  J. 

On  Septeraber  9,  1943,  Delbert  Pluech  in  a  motor  truck 
owned  jointly  by  himself  and  his  brother,  Prank  Pluech,  was  driving 
south  on  a  gravel  road  toward  an  intersection  with  an  east  and  west 
public  highway,  north  of  the  Village  of  Los tan t  in  the  County  of 
LaSalle,  Illinois.   At  the  same  time  Delia  McGrath  was  driving  her 
Dodge  Coupe  in  an  easterly  direction  on  said  east  and  west  highway. 
Riding  with  Mrs.  I.lcGrath  was  her  sister,  Alice  Lawless.   The  car 
and  the  truck  collided  at  the  intersection.   Alice  Lawless  suffered 
personal  injuries,  and  Delia  McGrath's  automobile  was  damaged. 

A  suit  was  started  In  the  Circuit  Court  of  LaSalle  County, 
by  Delia  I'lcGrath  and  Alice  Lawless,  against  Prank  Pluech  and  Delbert 
Pluech.   Delia  I.lcGrath  claimed  damages  for  her  automobile,  and  Alice 
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Lawless  for  personal  injuries    she  had   suffered   In  the  collision. 
The  case  was   tried  before  a    jury  who  found  for    the  plaintiffs,   and 
assessed  Delia  I.lcC-rath's   damages  at  $542.34,    and  Alice  Lawless' 
damage   at  $750.00.      Judgment  was  entered  on  the    verdict,    and   the 
defendants  have  perfected  an  appeal  to   this   Court. 

It  is  contended  by  the    appellants   that   tbe  verdict   is 
contrary  to   the  manifest  weight  of   the   evidence,    and  that   the   ver- 
dict  and    judgments   should  have  been  in  their  favor.      It  is   also 
contended   that  the  Court,   in  giving   instructions  !Tos.   5,    9  and  10 
for  the  plaintiffs,   committed  reversible  error,    and  therefore   the 
judgment   should  be  reversed. 

The   accident  happened  while   the  truck  was  being  driven 
in  a  southerly  direction,    and  the  plaintiffs*    car   in  an  easterly 
direction.      It  is   claimed  by  the   appellees  that  the  McGrath  car 
had   the   right-of-way  over   the   truck,   and  therefore  plaintiffs'    given 
instruction  No.   5    is  proper.      The   instruction  is    as  follows:      "The 
Court  instructs  the    jury  that  under   the   law  of    Illinois  vehicles 
travelling  upon  the  public  highways   shall  give   the   right-of-way  to 
vehicles  approaching  along    Intersecting  highways  from  the   right 
and  shall  have   the  right-of-way  over   those  approaching  from  the 
left  and  in  determining  which  vehicle  had   the  right-of-way  you  must 
consider  the    speed  of   the   vehicles   and    their   distance  from  the  point 
of  collision  and   therefore  if  you  believe  from  the   testimony  and 
evidence   in  this  case,    the  speed  of   the   vehicles    and   their  distance 
from  the   point  of  collision  that   the  car  of  Delia  McGrath  had   the 
right-of-way  then  your   verdict   should  be   in  favor   of   the   plaintiffs." 
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It  will  be  observed  that  this  instruction  directs  a 
verdict.   It  is  a  well  settled  proposition  of  law  that  where  an 
instruction  directs  a  verdict,  all  the  elements  necessary  to  sus- 
tain such  a  verdict,  should  be  contained  in  the  instruction.   C'Day 
vs.  Crabb,  269  Illinois  123;  Illinois  Iron  and  Metal  Company  vs. 
Weber,  196  111.,  at  526.   The  Instruction  No.  5  is  fatally  defective 
in  that  it  omits  essential  elements  which  the  burden  of  proof  was 
on  the  plaintiffs  to  prove  by  a  preponderance  of  the  evidence.   There 
is  no  mention  that  the  plaintiffs  must  prove  they  were  in  the  exer- 
cise of  ordinary  care  for  their  own  safety,  nor  is  there  mention  of 
any  negligence  on  the  part  of  the  defendants  that  was  the  proximate 
cause  of  the  injuries  complained  of.   In  the  case  of  Hanson  vs.  Trust 
Company,  380  111.  194,  a  similar  instruction  was  given.   In  discuss- 
ing it,  the  Court  uses  this  language l   "The  effect  of  the  instruction 
was  to  tell  the  jury  that  if  they  found  from  the  evidence  that  the 
matters  stated  in  the  instruction  had  been  proven,  then  they  should 
find  for  the  plaintiff  and  this  without  regard  to  what  the  evidence 
showed  as  to  plaintiff's  exercise  of  due  care." 

Complaint  is  also  Made  in  regard  to  plaintiffs'  given 
instructions  9  and  10.   These  instructions  are  also  erroneous,  as 
each  of  them  fails  to  state  that  the  amount  of  damage  must  be  based 
on  the  preponderance  of  the  evidence  relative  to  the  damage  that 
either  of  the  plaintiffs  had  sustained.   Neither  of  the  instructions 
have  any  reference  to  the  damage  claimed  in  the  complaint  in  the  case. 
The  trial  court  erred  in  giving  plaintiffs1  instructions  Nos.  5,  9  and  10. 

As  to  whether  the  verdict  of  the  jury  is  contrary  to  the  weight 
of  the  evidence,  we  express  no  opinion.   The  judgment  of  the  trial  court 
is  hereby  reversed,  and  the  cause  remanded. 

Judgment  reversed  and  cause  remanded. 
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Appellee, 
M,  S.  WOLFSON, 


APPEAL  FROM  MUNICIPAL 


COURT  OF  CHICAGO*. 

3r    LA.  3l& 


Appellant, 
MR.  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  Is  a  forcible  detainer  action  brought  by  plaintiff, 
Mollie  Rubin,  against  the  defendant,  II*  S.  !7olfson.  The  case 
was  tried  by  the  court  without  a  jury*  The  issues  were  found 
in  favor  ©f  plaintiff  and  judgment  was  entered  against  defend- 
ant ordering  him  to  deliver  to  plaintiff  possession  of  a  certain 
residential  apartment.  The  defendant  appeals. 

Plaintiff  as  lessor  and  defendant  as  lessee  entered  into 
a  written  lease  on  August  27,  1943  for  the  occupancy  of  the 
third  floor  apartment  at  733  Roscoe  street,  Chicago,  Illinois, 
for  the  period  commencing  September  1,  194-3  and  ending  on 
September  30,  1944,  at  a  monthly  rental  of  $42* JO*  The  premises 
involved  herein  are  occupied  by  defendant's  father  and  mother* 
On  April  29,  1946  the  Rent  Director  of  the  Office  of  Price  Ad- 
ministration, pursuant  to  plaintiff's  petition  and  in  accordance 
with  the  Federal  Rent  Control  Act,  issued  a  "certificate  relating 
to  eviction."  This  certificate  authorized  plaintiff  to  institute 
an  action  under  the  law  of  this  state  to  evict  the  defendant 
because  the  plaintiff  desired  to  place  her  son  in  the  apartment. 
On  uay  11,  1946  plaintiff  served  a  written  notice  on  defendant 
that  his  tenancy  would  terminate  on  June  30,  1946.  Pursuant  to 
said  notice  this  forcible  detainer  proceeding  was  instituted  on 
July  1,  1946. 

The  only  witnesses  were  plaintiff  and  defendant.  Plaintiff 
testified  in  substance  that  she  prepared  a  lease,  dated  August 
3,  1944,  covering  the  aforesaid  apartment  for  the  period  from 
October  1,  1944  to  September  30,  1945  and  forwarded  same  to 
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defendant  for  his  approval  and  signature;  that  after  defendant's 
receipt  of  the  lease  he  inserted  therein  this  provision:  "Lessor 
agrees  to  allow  one  month's  rent  the  first  month  of  this  lease 
towards  decorating  the  apartment  which  is  the  same  provision  as 
had  in  the  previous  lease";  that  he  then  signed  the  lease  and 
returned  it  to  her  by  mail;  that  she  refused  to  sign  the  lease 
as  modified  by  defendant;  and  that  ©n  the  same  day  that  said 
lease  was  returned  to  her  by  defendant  her  daughter  at  her  dir- 
ection prepared  two  letters  in  longhand,  each  of  which  read  as 
follows : 

"  ept ember  6,  1944 

Mr.  M.  B,  Tvolfson 

226  N.  Clinton  St. 
Chicago,   Illinois 

Dear  Mr.  'volfson: 


Since  my  lease  which  I  sent  to  you  was  not  acceptable  and 
you  saw  fit  to  make  changes  in  it,  starting  October  1,  1944  the 
apartment  at  733  Roscoe  will  have  a  lease  from  month  to  month. 

Yours  very  truly," 

Plaintiff  further  testified  that  she  signed  one  of  the  two 
letters  which  she  referred  to  as  the  "original",  inserted  said 
letter  In  an  envelope  which  she  addressed  to  defendant,  placed  a 
postage  stamp  thereon  and  deposited  same  in  a  United  States 
post  office  mail  box  and  that  she  retained  the  other  letter  as  a 
"copy"  (hereinafter  referred  to  as  the  copy). 

It  should  be  stated  at  this  point  that  plaintiff's  attorney 
served  notice  on  defendant's  attorney  to  produce  what  plaintiff 
referred  to  in  her  testimony  as  the  original  of  the  two  letters 
and  that  when  same  was  not  produced  the  copy  was  admitted  in  evi- 
dence as  plaintiff's  exhibit  5»  Below  the  body  of  the  copy  of 
the  letter  appears  plaintiff's  name,  "Mollie  Rubin",  printed  in 
ink.  Plaintiff  denied  that  her  name  was  printed  on  the  copy  when 
she  turned  it  over  to  her  attorney.  It  was  stipulated  that  plain- 
tiff's  name  was  printed  on  the  copy  by  her  attorney  on  the  morn- 
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ing  of  the  trial. 

Defendant  testified  in  substance  that  he  never  received 
the  original  of  the  copy  of  the  letter  received  in  evidence  as 
plaintiff's  exhibit  5;  that  he  never  saw  the  copy  until  same 
was  shown  to  him  about  a  week  before  the  trial;  that  at  the 
time  he  saw  the  copy  it  was  unsigned;  that  at  no  time  was  he 
advised  of  a  change  in  the  nature  of  his  tenancy;  that  the  only 
time  he  spoke  to  plaintiff  was  in  the  early  part  of  September 
1944  and  his  conversation  with  her  at  that  time  was  with  refer- 
ence to  their  dispute  over  the  decorating  of  the  apartment  and 
the  provision  he  Inserted  in  the  lease  v/ith  respect  thereto;  and 
that  nothing  was  ever  mentioned  about  the  termination  of  the 
tenancy  or  a  change  in  the  form  of  the  tenancy. 

The  only  question  presented  for  our  determination  is  whether 
the  finding  and  judgment  of  the  trial  court  were  against  the 


I 


manifest  weight  of  the  evidence.  Defendant  was  the  lessee  of  the 
premises  under  a  written  lease  for  a  period  of  thirteen  months 
ending  September  30,  1944,  The  parties  were  unable  to  agree  on 
the  terms  of  the  new  lease  and  it  was  not  signed  by  plaintiff. 
According  to  plaintiff,  she  notified  defendant  by  letter  on  Sept- 
ember 6,  1944,  which  was  prior  to  the  expiration  of  the  original 
lease,  that  "the  apartment  at  733  P.oscoe  will  have  a  lease  from 
month  to  month"  starting  October  1,  1944,  because  of  defendant's 
refusal  to  accept  the  new  written  lease  which  she  had  tendered 
to  him  for  the  year  commencing  October  1,  1944,  Defendant 
denied  receiving  the  letter  plaintiff  claims  to  have  mailed  to 
him  on  September  6,  1944  notifying  him  that  his  tenancy  would  be 
from  month  to  month  commencing  October  1,  1944, 

If  defendant's  tenancy  was  from  month  to  month  commencing 
October  1,  1944,  as  plaintiff  contends,  the  thirty  day  notice 
which  she  served  on  him  to  terminate  his  tenancy  was  sufficient. 
Defendant's  position  is  that,  since  he  did  not  receive  the  notice 
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which  plaintiff  claims  she  mailed,  to  him  as  to  the  month  to 
month  tenancy  and  since  he  remained  in  possession  of  the  apart- 
ment after  the  expiration  of  the  original  lease  and  continued 
to  pay  the  amount  ©f  rent  stipulated  therein  without  any  new 
contract  as  to  his  tenancy  having  been  made  and  plaintiff 
accepted  JafcKsaid  rent  from  him,  he  held  over  as  a  tenant  from 
year  to  year  and  plaintiff  could  not  terminate  his  tenancy 
except  by  a  sixty  day  notice. 

The  sole  issue  in  this  case  was  whether  defendant's  tenancy 
after  the  expiration  of  the  original  written  lease  was  from  month 
to  month  or  from  year  to  year.  The  only  evidence  presented  to 
aid  the  trial  court  in  determining  that  issue  was  the  testimony 
of  plaintiff  that  the  letter  creating  the  month  to  month  tenancy 

■ 

was  written  and  mailed  by  her  to  defendant  and  his  testimony  that 
he  did  not  receive  that  letter, 

Defendant  points  oat  in  his  brirf  what  he  considers  a  number 

) 

of  "peculiar  facts  and  circumstances  about  the  letter,"  which  he 

contends  tended  to  impeach  plaintiff  or  to  render  improbable  her 

I   testimony  that  she  mailed  the  letter  to  him  changing  the  form  of 

his  tenancy*  ,:;e  have  carefully  examined  all  the  evidence  in  the 

record  and,  after  a  careful  analysis  of  same,  are  of  the  opinion 

that  there  is  no  merit  in  defendant's  instant  contention. 

The  only  evidence  in  the  record  bearing  on  the  sole  issue 
in  the  case  is  on  the  one  hand  the  affirmation  of  plaintiff  that 
the  letter  in  question  was  written  and  properly  mailed  to  defend- 
ant and  on  the  other  hand  his  denial  that  he  ever  received  that 
letter. 

There  is  no  substantial  dispute  as  to  the  law  applicable  to 
the  facts  of  this  case.   "The  rule  is  that  proof  of  the  due  mall- 
ing  of  a  letter  raises  the  presumption  of  its  receipt,  and  when 
the  receipt  thereof  is  denied,  the  only  effect  is  to  raise  an 
issue  of  fact."  Talmage  v»  Union  Central  life  Insurance  Company. 
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315  111.  App.  623.  In  Wakenlght  v.  West,  217  111.  App.  199, 

the  court  said  at  p.  201: 

"It  is  true,  that  this  pre sumption  may  be  rebutted  by 
evidence  showing  a  letter  mailed  was  not  actually  received. 
And  in  this  case  the  appellant  testified  that  he  did  not 
receive  the  letter;  and  if  the  jury  had  believed  the  appellant, 
the  presumption  of  law  would  have  been  rebutted;  but  it  is  evi- 
dent that  the  jury  did  not  believe  the  appellant,  and  It  was  the 
province  of  the  jury  not  to  do  so,  if  they  thought  his  testimony 
in  that  regard  unworthy  of  belief.  In  determining  this  .natter, 
undoubtedly  the  jury  took  into  consideration  the  circumstances, 
which  had  a  bearing  upon  the  question  of  his  veracity,  such  as 
his  interest  in  the  result  of  the  case,  his  demeanor  and  appear- 
ance, and  conduct  as  a  witness  ####« 

Defendant  asserts  in  effect  that  plaintiff's  testimony  con- 
cerning the  original  letter  and  the  copy  thereof  was  fabricated 
"for  the  specific  purpose  of  sustaining  the  service  of  a  thirty 
day  notice  to  terminate  this  tenancy."  It  could  just  as  well 
be  said  that  defendant  fabricated  his  testimony  that  he  did  not 
receive  the  letter. 

Since  the  testimony  of  neither  party  was  corroborated  or 
impeached  and  the  testimony  of  either  of  them  could  have  been 
readily  fabricated,  the  controlling  factor  in  the  determination 
by  the  trial  judge  of  the  question  as  to  whether  defendant's 
testimony  that  he  did  not  receive  the  letter  was  sufficient  to 
overcome  the  presumption  of  its  receipt  by  him  which  arose  from 
plaintiff's  testimony  that  It  was  properly  mailed  by  her,  must 
necessarily  have  been  the  credence  he  accorded  to  the  testimony 
of  the  respective  parties.  The  question  as  to  which  of  them  the 
trial  judge  deemed  most  worthy  of  belief  was  peculiarly  a  matter 
for  him  to  determine.  He  saw  and  heard  them  testify  and  had  an 
opportunity  to  observe  their  conduct  and  demeanor  while  testify- 
ing. The  finding  of  the  trial  judge  indicated  that  he  believed 
plaintiff's  testimony  and  under  the  circumstances  we  would  not 
be  warranted  in  disturbing  such  finding  or  the  judgment  entered 

thereon  as  being  against  the  manifest  weight  of  the  evidence. 

The  judgment  of  the  Municipal  court  of  Chicago  is  affirmed. 

JUDGMENT  AFFIRMED. 
Friend  and  Scanlan,  JJ.,  concur* 
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J.  H,  RHODE,  doing  business 

as  OAK  PARK  REALTY  COMPANY, 

Appellee, 

v. 

MILDRED  NOVAK. 


1 M   / 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY.   L^ 


Appellant, 
MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

Defendant  appeals  from  an  adverse  judgment  in  the 
sum  of  $$$&*$&   for  commission  found  t©  be  due  plaintiff, 
a  real  estate  broker,  for  procuring  prospective  purchasers 
ready,  willing  and  able  to  buy  defendant's  home  in  Oak 
Park,  Illinois,  on  terms  alleged  to  have  been  agreeable 
to  defendant. 

It  appears  that  in  the  fall  of  1944  the  defendant, 
Mildred  Novak,  listed  for  sale  her  residence  at  533-  South 
Slmwood  avenue,  Oak  Park,  Illinois,  with  plaintiff's 
representative,  agreeing  to  pay  the  regular  Chicago  Real 
Estate  Board  commission  of  5  Ve?   cent.  On  October  21,  1944 
Joseph  Metzner,  who  v/as  associated  with  plaintiff,  procured 
Walter  J,  and  Juliette  B.  Gordon  as  prospective  purchasers, 
who  offered  $11,250  for  the  property.  Plaintiff  then  pre- 
pared a  real  estate  sales  contract  which  he  discussed  with 
defendant,  who  offered  to  sell  for  ;U1,250  and  directed 
plaintiff  to  write  on  the  bottom  of  the  contract  the  follow- 
ing legends   ".,Ve  will  sell  our  property  at  531  S.  Slmwood 
Ave.,  Oak  Park,  Illinois,  as  at  price  of  $11,250.00."  The 
Gordons  agreed  to  pay  that  sum,  signed  the  contract,  and 
deposited  .$300  as  earnest  money  with  plaintiff  as  broker. 
A  copy  of  the  contract  was  then  turned  over  to  defendant. 
Later  A.  E.  Kuto,  defendant's  adviser,  called  Metzner, 
asking  him  to  pick  up  the  contract  at  defendant's  home  and 
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informing  him  that  he  (Kuto)  had  all  the  necessary  documents 
to  furnish  good  title,  Wtee%  in  December  1944,  defendant 
refused  to  consummate  the  deal,  the  Gordons  made  a  demand  on 
her,  but  without  avail,  saying  that  they  were  ready,  able 
and  willing  to  comply  with  the  ter.ni3  of  the  agreement  at  the 
stipulated  sum  of  $11,250*  When  defendant  subsequently  re-- 
fused to  pay  plaintiff's  commission  for  his  services  as 
broker,  suit  was  instituted. 

After  the  proceeding  was  filed  plaintiff,  on  June  15, 
1945,  had  leave  to  amend  instanter  his  complaint,  and  defend- 
ant was  ordered  to  answer  within  five  days  but  failed  to  do  so. 
Thereafter  on  June  26,  1945  plaintiff  moved  for  summary  judg- 
ment, supporting  his  motion  by  affidavits.  Defendant  having 
filed  no  counter-affidavits  or  motion  to  strike,  the  court 
entered  the  judgment,  from  ?/hich  this  appeal  is  taken,  in  the 
sum  of  $562.50. 

July  23,  1945  defendant's  attorney  was  given  leave  to 
withdraw,  and  the  present  counsel  were  substituted.  At  the 
same  time  they  filed  defendant's  motion  to  vacate  the  judgment, 
alleging  for  the  first  time  that  "at  all  times  she  [defendant] 
stated  that  a  sale  was  contingent  upon  plaintiff  procuring  for 
her  a  suitable  apartment  for  herself  and  family,  which  plain- 
tiff, through  said  agent,  agreed  to  do,"  The  written  contract 
contains  no  sueh  provision,  and  there  is  no  report  of  proceed** 
ings  from  which  any  such  evidence  could  be  considered.  It 
should  be  noted,  however,  that  in  paragraph  4  of  defendant's 
petition  to  vacate  the  judgment,  she  a  droits  that  she  signed  the 
agreement  to  sell  her  property  at  $11,250*  After  defendant's 
petition  had  been  filed  plaintiff  was  given  20  days  to  answer 
or  otherwise  reply  thereto,  and  accordingly  on  August  10,  1945 
filed  a  notice  of  motion  to  strike  the  petition,  copies  of 
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which  were  sent  to  defendant's  counsel.  Later  on  September 
14,  1945  the  court  entered  an  order  denying  defendant's 
motion  to  vacate  the  judgment. 

As  one  of  the  two  grounds  urged  for  reversal  defendant 
contends  in  her  brief  that  the  court  erred  in  entering  the 
summary  judgment,  but  on  oral  argument  her  counsel  stated 
that  he  did  not  rely  on  that  point,  leaving  only  the  conten- 
tion that  plaintiff  did  not  secure  a  buyer  for  the  property 
ready,  willing  and  able  to  purchase  on  the  terms  fixed  by 
her.  The  gravamen  of  this  contention  is  that  the  Gordons 
offered  to  pay  $11,000  for  the  property,  subject  to  the  pro- 
ration of  1944  taxes,  and  the  defendant  was  willing  to  take 
$11,250  without  any  agreement  to  permit  the  purchasers  to 
prorate  the  taxes.  3o  far  as  the  discrepancy  of  $250  in  the 
purchase  price  of  the  property  is  concerned,  defendant's  con- 
tention is  utterly  untenable  because  the  agreement  signed  by 
her  contains  the  notation  that  she  was  willing  to  sell  the 
property  at  $11,2J?0,  and  the  showing  made  by  plaintiff  clearly 
Indicates  that  the  Gordons  were  willing  to  pay  that  sum.  Pith 
respect  to  the  prorating  of  taxes,  the  contract  ?/hich  defendant 
signed  provides  that  the  sale  would  be  subject  to  "general  taxes 
for  the  year  1944  and  subsequent  years,"  which  is  simply  another 
way  ©f  saying  that  the  general  taxes  would  be  prorated.  The 
allegation  in  defendant's  petition  to  vacate  the  judgment, 
namely,  that  the  "sale  was  contingent  upon  plaintiff  procuring 
for  her  a  suitable  apartment  for  herself  and  family,  which 
plaintiff,  through  said  agent,  agreed  to  do,"  is  nowhere  men- 
tioned in  the  contract  or  contained  in  any  of  the  prior  plead** 
ings,  and  since  defendant  does  not  present  any  report  of  pro- 
ceedings of  what  occurred  before  the  trial  judge,  we  are  pre- 
cluded from  considering  it. 
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The  legal  aspects  of  this  controversy  present  no 
serious  question.  The  law  is  well  settled  that  where  a 
broker  is  authorized  t©  procure  a  purchaser  for  an 
owner's  property  upon  terms  fixed  by  the  owner,  and 
secures  such  a  purchaser  who  is  ready,  willing  and  able 
to  buy  upon  the  terms  prescribed,  the  broker  is  entitled 
to  his  commission.  The  complaint,  the  written  contract 
and  the  affidavits  in  support  of  the  summary  judgment, 
all  justify  the  conclusion  that  defendant  was  willing 
to  sell  her  property  for  $11,250  and  that  the  Gordons 
agreed  to  buy  at  that  price.  Plaintiff  is  therefore 
entitled  to  judgment,  and  we  are  of  opinion  that  the 
finding  and  judgment  of  the  trial  court  should  therefore 
be  sustained.  It  is  so  ordered. 

FBIDING  AID  JUDGMENT  AFFIRMED. 

Sullivan,  ?.  J.,  and  Seanlan,  J.,  concur. 
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RICHARD  K«  I&GID, 

Appellee, 


DREXEL  RATIONAL  RAM, 
a  corporation, 

Appellant. 
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RICHARD  K.  MAGID, 

Appellee, 


NATIONAL  BANK  OF  HYDE  PARK, 
a  corporation, 

Appellant. 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 
This  appeal  was  consolidated  with  No.  43651 »  by 
order  entered  on  April  3*  1946.  The  facts  and  circum- 
stances of  both  cases  are  fully  set  forth  in  case 
No,  4-3651,  wherein  an  opinion  has  this  day  been  filed. 

For  the  reasons  indicated  in  that  opinion,  which 
are  all  applicable  to  this  proceeding,  the  finding  and 
judgment  of  the  Circuit  Court  is  reversed. 

FINDING  AND  JUDGMENT  REVERSED. 


Sullivan,  P.  J.,  and  Seanlan,  J.,  concur. 
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CHARLES  S.  V/I5CHTER, 

Appellant, 

v. 

CHICAGO  TITLE  AND  TRUST  COMPANY, 
a  Trustee,  under  deed  of  trust 
dated  as  of  December  8,  1927, 
dated  November  15,  1927>  and 
CHESTNUT-.MICHIGAN  COMPANY,  a 
corporation, 

Appellees. 


330 
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APPEAL  FROM  SUPERIOR 
COURT ,  COOK  COUNTY, 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT . 

Plaintiff  appeals  from  an  order  of  the  Superior  Court 
dismissing  his  complaint  for  want  of  equity  after  a  hearing  in 
open  court  by  the  chancellor  limited  solely  to  the  issues 
raised  by  supplemental  pleadings,  namely,  (a)  the  reasonable- 
ness of  the  fees  and  charges  of  the  defendant  trustee,  and  (b) 
the  plaintiff »s  claim  for  the  allowance  of  attorneys'  fees 
and  expenses. 

From  the  opinion  in  a  prior  proceeding  between  the  same 
parties,  which  was  determined  adversely  to  plaintiff  and  affirmed 
by  the  Supreme  Court  in  Vechter  v.  Chicago  Title  &.  Trust  Co,p 
385  111.  HI,  it  appears  that  on  November  l$$   192?  Daniel  E. 
Sawyer,  the  owner  of  the  fee-simple  title  to  real  estate  located 
at  the  southwest  corner  of  Michigan  avenue  and  East  Chestnut 
street  .in  Chicago,  executed  a  lease  demising  the  property  to 
the  Michigan-Chestnut  Building  Corporation  for  a  term  of  99 
years  ending  November  14,  2026,  at  a  yearly  rental  of  -S70,125, 
plus  the  payment  of  taxes  and  an  annual  fee  of  ^3000  to  the 
Chicago  Title  and  Trust  Company,  which  was  to  become  trustee 
aad  lessor.  The  lease  provided  that  the  lessee  was  to  establish 
and  maintain  a  $1,000,000  depreciation  fund  in  quarter-annual 
installments  which  was  to  provide  for  the  retirement  of  land- 
trust  certificates  and  for  depreciation;  that  the  lessee  was  to 
demolish  the  improvements  then  on  the  premises  and,  with  the  pro- 
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ceeds  of  a  leasehold  bond  issue,  was  to  construct  a  six-story 
modern  building  to  have  a  fair  value  of  not  less  than  $850,000, 
A  new  building  was  erected  at  a  cost  in  excess  of  $1,000,000, 
and  upon  completion  thereof  it  became  additional  security  for 
the  performance  of  the  terms  of  the  lease,  which  also  provided 
that  the  lessor  was  to  have  a  first,  superior  and  paramount 
lien  upon  the  leasehold  estate* 

Immediately  following  the  execution  of  the  lease  Sawyer 
conveyed  the  fee-simple  title  to  the  property  to  Chicago  Title 
and  Trust  Company  as  trustee,  subject  to  the  lease,  and  simultan- 
eously executed  an  agreement  and  declaration  of  trust  wherein 
Chicago  Title  and  Trust  Company  became  trustee.  The  equitable 
ownership  and  beneficial  interest  in  the  trust  estate  was  divided 
into  1275  indivisible  equal  shares,  each  representing  one  1275th 
part  of  the  equitable  ownership  of  the  trust  estate.  The  shares 
were  represented  by  certificates  of  equitable  ownership,  also^gg 
known  as  land- trust  certificates,  transferable  upon  the  bo| 
the  trustee.  The  trust  was  to  continue  for  the  leaseho^ers 
unless  sooner  terminated,  and  by  its  terms  the  tous%bmplaint 
quired  to  pay  to  the  beneficiaries  on  the  ^th^ing  of  tw0 
November  of  each  year,  the  net  proceeds  wh^  that  the  leasehold 
from  the  rental  of  the  property.  UponlK]  that  consequently  the 
year  period  the  lease  was  subject  +r  for  partition.  By  means  of 

Under  article  V  of  the  %   the  trustee  for  all  fees  collec- 
ties  of  the  trustee  were  re 3 tr including  specifically  the  fees 
from  the  trust  estate  and  the  per  year  and  those  for  extraordi- 
of  to  the  certificate  heldec  «nd  obtaining  tax  refunds.  Their 
of  the  trustee  for  its  ordg  was  dismissed  for  want  of  equity  in 
per  year,  and  provided  ttaflp,  194-3  the  Supreme  Court  affirmed 
able  compensation  for  ex4 

In  1932  default  0  the  trust  agreement,  the  trustee  was 
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authorized  to  sell  the  property  with  the  consent  of  the  holders 
of  three-fourths  of  the  outstanding  shares  of  beneficial  inter- 
est. In  November  1944  it  received  an  offer  of  $600,000  for  the 
property,  and  the  following  February  1945  two  bids  of  $700,000 
and  $720,000,  respectively,  were  received.  'Then  the  original 
complaint  in  these  proceedings  was  filed  on  March  28,  1945,  ^he 
trustee  was  in  the  process  of  attempting  to  obtain  sufficient 
consents  from  the  certificate  holders  to  authorize  a  sale*  5!he 
original  complaint  in  this  proceeding  filed  against  the  trustee 
and  Chestnut—Michigan  Company,  its  subsidiary  corporation,  sought 
to  bring  about  a  sale  of  the  property  either  under  a  deeree  of 
court  finding  that  the  trust  had  failed  and  an  order  directing 
the  trustee  to  sell  the  property  under  the  court 's  direction  and 
control,  or  by  having  the  court  deeree  that  the  bidder,  a  certifi- 
cate holder  who  was  withholding  his  consent  and  who  controlled 
sufficient  certificates  to  bring  the  number  of  consents  over  the 
necessary  three-fourths,  had  consented  to  the  sale*  Before  return 
day  the  trustee  had  received  consents  to  a  sale  from  the  requisite 
number  of  certificate  holders,  had  conducted  an  auction  at  which 
the  property  was  bid  up  to  $877,000,  and  had  contracted  to  sell 
at  this  price*  Defendants'  answer  to  the  original  complaint, 
filed  A,pril  21,  1945,  set  forth  these  facts,  and  averred  that  oy 
reason  of  what  had  occurred,  the  cause  had  become  moot  and  that 
the  court  had  no  further  Jurisdiction  of  the  subject  matter. 

April  24,  1925  plaintiff  filed  a  reply  to  the  trustee's 
answer.  He  admitted  that  the  case  had  become  moot  "as  to  tile 
sale  of  the  property,"  but  alleged  that  the  court  had  jurisdiction 
t©  determine  the  fairness  and  reasonableness  of  the  trustee's  fees 
and  expenses  of  the  trustee  with  respect  to  its  sale  of  the  prop- 
erty for  $877,000,  A  day  or  two  after  filing  his  reply  plaintiff 
filed  a  supplemental  amendment  t©  the  complaint  wherein  he  again 
admitted  that  the  object  of  the  complaint,  in  so  far  as  it  sought 
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the  sale  of  the  premises,  was  accomplished,  hit  alleged  that 
the  trustee  intended  to  make  a  charge  of  $21*00©  for  services 
in  connection  with  the  sale  and  final  distribution,  in  addition 
to  its  fee  for  ordinary  services  of  $3000  per  year,  and  that 
these  charges  were  exeessivej  and  he  asked  that  the  trustee  be 
directed  to  file  an  account,  and  that  the  court  should  there- 
after pass  upon  the  fairness  and  reasonableness  of  the  trustee's 
fees  and  expenses.  Defendants  answered  the  supplemental  amend- 
ment by  again  averring  that  the  cause  had  become  moot,  and  that 
the  court  had  n®  further  jurisdiction  thereof. 

In  September  1945  plaintiff  filed  another  supplemental 
amendment  alleging  that  the  trustee  had  sent  out  a  communication 
advising  that  it  was  proposing  to  charge  fees  of  $28,815,84, 
consisting  of  various  items  enumerated  in  the  amendment,  and 
alleging  that  such  charges  were  excessive,  and  that  the  court 
should  pass  upon  their  reasonableness  and  surcharge  the  trustee 
with  any  amount  that  was  found  to  be  excessive.  Defendants1 
answer  to  the  second  supplemental  amendment  denied  that  the 
charges  were  excessive.  It  should  be  noted  that  in  two  communi- 
cations to  the  certificate  holders,  dated  November  20,  1944  and 
February  2,  1945,  the  trustee  had  indicated  the  fees  which  it 
had  proposed  to  charge  in  case  of  sale,  $21,000  and  $28,000, 
respectively!  nevertheless,  plaintiff's  original  complaint  con- 
tained no  allegations  questioning  the  propriety  or  amount  of 
these  proposed  fees* 

The  cause  then  progressed  to  hearing,  and  on  October  31$ 
1945,  while  the  hearing  was  in  progress,  plaintiff  filed  a  third 
amendment  asking  for  the  allowance  of  fees  to  his  attorneys  for 
benefits  which  he  claims  to  have  conferred  upon  the  estate*  The 
trustee  answered  the  third  amendment  by  denying  the  material 
allegations  thereof* 

It  thus  appears  that  the  sole  object  of  the  original 
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complaint,  namely,  to  bring  about  a  sale  of  the  property 
either  under  a  decree  of  court  or  by  having  the  court  deter- 
mine that  the  bidder,  a  certificate  holder  who  was  withholding 
his  consent,  had  consented  to  the  sale,  having  admittedly  be- 
come moot,  plaintiff  by  his  supplemental  amendments  sought  to 
change  the  nature  ©f  the  proceeding  and  for  the  first  time  to 
challenge  the  trustee's  fees  and  charges  and  to  claim  fees 
for  the  services  of  his  attorneys. 

Out  of  the  proceeds  of  the  sale  the  trustee  made  the 
following  charges: 

Trustee's  fee  re  sale  .  . $17,540,00 

Title  guarantee  policy  charges  ....»*•  571.95 
Ordinary  trustee's  fees  from  Nov.  15, 

1944  to  June  30,  1945  ,.♦.„.,...,  1,875.00 

Fees  for  payment  of  real  estate  taxes  .  .  »  ,  288*41 

Fees  re  real  estate  tax  refunds  «»,.,».  224.82 

Fees  for  closing  Trust  .•««»*,«««•  1,027,00 

Fees  for  making  distribution  ..,,«,.«  7.288.66 

Making  a  total  of  fees  to  the  Chicago  Title 
and  Trust  Company  in  the  sum  of  ...••*  $28,815*84 

«  On  oral  argument  plaintiff's  counsel  stated  that  he  had  no  ob- 
jections to  the  allowance  of  items  2  and  3,  namely,  $571.95  for 
the  title  guarantee  policy,  and  $1875.00  as  fees  for  the  ordinary 
services  rendered  by  the  trustee  from  November  V)3   1944  to  June 
30,  1945.  As  to  the  two  principal  items  the  only  evidence 
offered  by  plaintiff  in  support  of  his  objection  was  that  of 
tro  witnesses,  Karl  Velde,  trust  officer  of  the  Chicago  Title 
and  Trust  Company,  who  was  examined  under  section  60  of  the 
Civil  Practice  let,  and  Louis  T.  Kane,  trust  officer  of  the 
La.   Salle  National  Bank.  An  examination  of  the  record  discloses 
that  neither  of  them  gave  any  testimony  tending  to  show  that  the 
trustee's  fees  were  excessive. 

Preliminary  to  Mr.  Velde 's  examination  W  plaintiff's 
counsel,  various  exhibits  were  offered  and  received  in  evidence, 
including  the  declaration  of  trust  and  letters  written  by  the 
trustee  to  certificate  holders  apprising  them  of  their  rights 
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and  interest  with  respect  to  the  proposed  sale  of  the  property 

and  indicating  the  fees  which  it  proposed  t©  charge  in  the 
event  of  a  sale,  estimates  as  to  brokerage  and  attorneys'  fees, 
and  the  approximate  amount  that  would  be  available  for  distri- 
bution for  each  $1000  bond. 

With  respect  to  the  first  item  of  $17,540,  being  the 
trustee's  fee  for  sale  of  the  property,  3Hr,  Velde  testified 
that  this  constituted  2  per  cent  of  the  gross  sales  price,  "an 
established  fee  which  has  been  in  use  by  the  Chicago  Title  & 
Trust  Co,  and  by  most  of  the  other  trust  companies  for  some 
time."  He  stated  that  "it  wouldn't  make  any  difference  what 
work  was  performed  as  the  2%  would  be  a  minimum  charge*  If 
the  sale  price  was  $800,000,  instead  of  $877,000  the  fees  would 
be  based  on  the  amount  of  the  sale."  He  testified  that  the 
trustee's  services  involved  negotiating  bids  through  various 
brokers,  many  of  whom  were  contacted  by  the  trustee,  and  that 
the  ordinary  fees  stipulated  in  the  trust  sgreement  did  not  in- 
clude the  procuring  of  a  purchaser.  He  further  stated  that  "I 
do  not  know  of  any  other  basis  that  trustees  use  around  Chicago. 
The  Continental  Illinois  National  Bank  and  Trust  Company  uses 
the  2%  minimum  basis,  the  City  National  Pank,  the  First  National 
Bank  of  Chicago,  Harris  Trust  and  Savings  Bank  and  Northern 
Trust  Co." 

As  to  the  second  largest  item,  $7,288,66  for  making  dis- 
tribution, Mr.  ?elde  testified  that  there  were  approximately  200 
unit  holders  whose  names  and  addresses  were  registered.  Distri- 
bution of  the  proceeds  entailed  the  responsibility  for  seeing 
that  the  money  reached  the  proper  persons.   "Sometimes  people 
die  and  we  have  to  determine  who  are  entitled  to  those  interests. 
*  *  *  T-e  must  see  that  the  directions  in  the  trust  agreement 
concerning  distribution  are  followed,  *  *  *  There  is  a  great 
deal  of  work  involved  in  that  kind  of  distribution.  It  requires 
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making  up  a  list  of  certificate  holders,  computing  the  amount 
to  determine  the  proceeds  of  the  sale  and  the  amount  of  money 
on  hand,  the  reserve  to  be  held  to,  contacting  various  depart- 
ments to  make  sure  that  the  bills  were  paid,  and  to  pro  rate 
the  balance  among  the  certificate  holders.  In  many  cases  there 
would  be  a  doubt  as  to  who  was  entitled  to  payment  in  case  of 
death,  *  *  *  It  is  not  only  a  responsibility,  but  there  is 
also  a  chance  of  error.  *  *  *  "here  doubt  came  up,  it  was  sub- 
mitted to  the  trust  counsel  before  final  payment  and  then  notice 
was  sent  out  to  the  certificate  holders.  When  certificates  were 
received  and  were  in  proper  order,  checks  were  sent  out  to  certi- 
ficate holders.  :,e  had  a  registered  list  in  our  possession  at 
all  times  but  it  was  necessary  to  make  a  new  list  in  order  to 
bring  it  up  to  date.  J*  *  *  They  had  to  surrender  to  us  the 
certificates  before  we  turned  over  the  money.  *  *  #  Our  communi- 
cation to  each  certificate  holder  was  to  present  the  certificates 
and  the  responsibility  was  in  paying  out  the  money  to  the  regis- 
tered owner  of  the  certificate  and  for  that  kind  of  service,  we 
are  entitled  to  the  charge."  In  Mr*  Velde's  opinion  all  the 
charges  made  by  the  trustee  were  fair,  reasonable  and  customary 
in  the  City  of  Chicago  for  services  of  like  kind  and  nature* 

Louis  T»  Kane,  called  as  a  witness  for  plaintiff>  testi- 
fied that  he  was  an  assistant  trust  officer  of  tM  La  Salle 
National  Bank,  that  he  had  handled  a  number  of  llcK&datlpn  trusts 
where  the  property  had  been  sold,  and  that  th«  bank  charged  2 
per  jent  of  the  sale  price,  which  included  services  in  connection 
with  the  sale  of  the  property,  liquidation  of  the  trnst  and  dis- 
tribution to  certificate  holders,  but  on  cross-examination  he 
stated  that  his  bank  ordinarily  also  made  charges  for  opening 
and  closing  a  trust  account* 

On  behalf  of  the  trustee  Arthur  T.  Leonard,  vice  president 
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in  charge  of  the  trust  department  at  the  City  Rational  Bank 
and  Trust  Company,  testified  that  he  was  familiar  with  land 
trusts,  "which  are  not  ordinary  trusts  and  are  rather  rare  in 
this  communityfl"  as  well  as  with  the  usual  and  customary  charges 
made  by  trustees  in  liquidation  trusts.  He  stated  that  in  his 
opinion  the  usual  customary  charge  for  the  sale  of  real  estate 
by  trustees  is  2  per  cent  of  the  proceeds  where  a  broker  is  in- 
volved; that  there  is  customarily  a  termination  charge  made  by 
trustees  and  one  for  distribution  of  the  net  proceeds  of  the 
sale,  which  he  fixed  at  1  per  cent  of  the  sale  price.  As  to 
the  remaining  items  of  $288.41  and  $224.82,  being  fees  for  pay- 
ment of  real  estate  taxes  and  for  tax  refunds,  respectively, 
Mr.  Leonard  stated  that  such  charges  are  customary  and  usually 
relatively  nominal,  as  they  were  in  this  case, 
9  The  chancellor  ?;ho  heard  the  testimony  in  open  court 

found  that  the  trustee's  fees  were  not  unreasonable  or  excessive. 
This  finding  should  not  be  disturbed  on  appeal  unless  it  can  be 
said  to  be  dearly  against  the  manifest  weight  of  the  evidence, 
Sueske  v.  Schofield.  376  111.  43I;  Pure  Oil  Co.  v.  Byrnes.  388 
111.  26;  3roQzynski  vf  ::chult.s,  38I  111.  36;  Cravens  v,  Hubble A 
375  Hlo  5l»  The  record  amply  supports  the  chancellor's  find- 
ings.  On  oral  ,.rgument  plaintiff's  counsel  argued  that  the 
trustee  received  bids  for  the  sale  of  the  property  from  brokers 
and  did  no thine  itself ,  aa3  consequently  there  was  no  justifi- 
cation for  its  charges  on  a  percentage  basis.  The  trust  agree- 
ment provided  that  the  trustee  should  be  entitled  to  additional 
reasonable  compensation  for  extraordinary  services,  Article  IV 
of  the  agreement  provided  for  the  deduction  from  the  sale  pro- 
ceeds of  reasonable  compensation  to  the  trustee  for  its  ser- 
vices in  connection  with  the  completion  of  the  sale  and  the  dis- 
tribution of  the  net  proceeds  thereof.  The  Chicago  Title  and 
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Trust  Company  is  a  large  corporation  with  various  departments, 
the  facilities  of  all  of  which  are  used  in  the  administration 
of  hundreds  of  trusts,  and  it  would  obviously  be  a  physical  im- 
possibility to  produce  evidence  as  to  the  exact  time  spent  and 
work  performed  by  each  and  every  officer  and  employee  of  the 
company  in  the  administration  of  a  particular  trust*  Authorities 
specifically  recognize  the  established  practice  of  computing 
trustees*  fees  on  a  percentage  basis*  Bogert,  Trusts  and  Trustees, 
vol.  4,  sec,  976,  p.  2864;  Restatement  of  the  Law  of  Trusts,  vol. 
1,  sec.  242 j  Estate  of  Peabody.  218  Wis.  ?4l,  260  ff«V«  444*  Real 
estate  brokers,  architects  and  often  lawyers  charge  for  their  ser- 
vices on  a  commission  basis.  In  the  ease  of  corporate  trustees 
it  would  be  extremely  difficult  to  fairly  evaluate  their  services 
in  any  other  manner, 

With  respect  to  plaintiff's  claim  that  he  ought  to  be  com- 
pensated for  the  services  rendered  by  his  attorney,  it  appears  th* 
upon  the  hearing  of  this  cause,  his  counsel  testified  that  he  was 
"entitled  to  compensation  for  the  work  based  on  the  proof  and 
testimony  brought  before  the  court  on  objections  to  fees  charged 
by  the  trustee  herein,  if  I  get  the  fees  reduced.  I  am  basing  it 
as  purely  contingent."  In  view  of  the  chancellor's  finding  that 
the  trustee's  fees  were  not  unreasonable  or  excessive,  and  our  con- 
clusion that  the  record  amply  supports  tills  finding,  plaintiff  on 
his  own  theory,  would  not  be  entitled  to  any  fees.  It  developed 
on  oral  argument,  however,  that  plaintiff  also  predicated  his  claim 
for  fees  on  the  contention  that  he  brought  about  the  sale  of  the 
trust  property  by  filing  his  original  complaint  and  thus  forcing 
the  recalcitrant  certificate  holder  to  consent  to  the  sale.  The 
law  is  well  settled  that  attorney's  fees  cannot  be  allowed  to  a 
trust  beneficiary  In  the  absence  of  express  agreement  unless  he 
has  maintained  a  successful  suit  for  the  preservation,  protection 
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or  Increase  of  a  common  fund  or  property,  or  has  created  at 
his  own  expense  and  brought  into  court  a  fund  In  which  others 
may  share  with  him,  Koyal  Neighbors  v.  Chicago  Title  and 
Trust  Company.  297  111.  App.  80,  The  conclusion  that  plaintiff 
was  in  any  way  instrumental  in  bringing  about  the  sale  is  not 
sustained  by  the  record.  He  procured  no  additional  consents 
nor  any  new  bidders  for  the  property.  The  record  shows  that 
shortly  after  the  filing  of  his  original  complaint,  namely, 
by  April  10,  1945,  consents  to  a  sale  had  been  filed  with 
the  trustee  on  959  shares,  or  mor«  than  three-fourths  of  the 
total  number  of  shares  outstanding.  T7ith  respect  to  the 
unsuccessful  bidder,  the  certificate  owner  who  up  to  the  time 
that  plaintiff's  complaint  was  filed,  had  not  consented  to  a 
sale,  there  is  no  evidence  that  he  was  Induced  thereafter  to 
file  such  consent  because  of  the  suit  instituted  by  plaintiff. 

The  case  was  fairly  tried,  and  we  find  no  convincing 
reason  for  reversal.  The  decree  should  therefore  be  affirmed, 
and  it  is  so  ordered, 

DEGREE  AFFIRMED* 

Sullivan,  P.  J,,  and  Scanlan,  J.,  concur. 
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AYRE3  BOAL, 

Appellant, 

v. 

CITY  OF  CHICAGO  et  al.. 

Appellees, 


APPEAL  PROM  CIRCUIT  COURT 
OF  COOK  COUNTY. 

g  k.  614T 


MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  appeals  from  a  judgment  order  striking  his 
complaint  as  amended  and  dismissing  the  cause  at  plaintiff's 
costs. 

This  order  was  entered  upon  a  verified  motion  of  de- 
fendants to  strike  the  complaint  and  dismiss  the  cause  upon 
the  ground,  inter  alia,  that  the  alleged  cause  of  action  as 
set  forth  in  the  three  counts  of  the  complaint  as  amended 
did  not  accrue  to  plaintiff  within  the  time  limited  by  law 
for  the  commencement  of  the  action.  Plaintiff  contends  that 
his  action  is  one  to  enforce  a  trust,  and  that  the  statute 
of  limitations  is  not  a  good  defense  to  such  action. 

The  material  facts,  briefly  stated,  are  as  follows: 
On  August  16,  1927,  in  a  proceeding  under  the  Local  Improve- 
ment Aet,  plaintiff  recovered  two  judgments  against  the  City 
of  Chicago  in  the  respective  amounts  of  $55,000  and  $48,714. 
On  September  28,  1927,  the  City  paid  to  plaintiff  said  amounts 
by  a  warrant,  or  voucher,  In  the  sum  of  $103,714,  that  con- 
tains the  following  languages  "being  in  full  payment  for  said 
condemned  land  [which  is  described  in  the  warrant]  and  in  full 
of  all  claims  for  damages  to  same  by  reason  of  said  proceed- 
ings," The  instant  proceeding  was  not  commenced  until  January 
16,  1934,  The  complaint  alleges  that  interest  in  the  sum  of 
$700  upon  the  judgments  remained  unpaid;  that  demands  for  the 
payment  of  said  interest  were  made  upon  the  City  and  payment 
was  refused,  and  plaintiff  sues  to  recover  said  $700  and  in 
addition  thereto  interest  thereon. 
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In  Guaranty  l.Ttg,  &  Pecurity  Co«  v.  City  of  Chicago,  328 
111,  Appo  276  (App.  Den*  393  111.  629),  the  opinion  states  (p. 
282) t      "The  acceptance  and  indorsements  of  the  checks,  and  the 
signing  of  receipts  indorsed  on  the  vouchers,  are  not  denied* 
The  effect  of  such  action  by  the  plaintiffs  has  been  held  to 
amount  to  an  acceptance  of  the  money  received  in  full  payment 
of  the  compensation  awarded  in  the  condemnation  proceeding, 
leaving  the  question  of  interest  on  the  judgment,  which  is 
created  by  the  statute  and  is  not  a  part  of  the  judgment,  un- 
disposed of,  Cohen  v.  City  of  Chicago,  377  111.  221,  235-236 j 
Chapralis  v.  City  of  Chicago.  326  111.  App.  5p4j  Trust  Co.  of 
Chicago  v.  City  of  Chicago,  327  111.  App.  222,  *  *  * 

"The  principal  of  the  judgment  having  been  satisfied, 
nothing  remained  except  plaintiffs'  claim  for  accrued  interest, 
action  for  which  should  have  been  instituted  within  5  years  from 
the  final  payment  of  the  compensation  award.  Blake slee's 
Storage  ■  arehouses  v.  City  of  Chicago.  369  111,  4-80,  Plain- 
tiffs failed  to  bring  action  within  that  time." 

But  plaintiff  contends  that  the  statute  of  limitations 
does  not  apply  to  his  claim  beeause  under  Section  42a  of  the 
Local  Improvement  Act  (ch.  24,  par.  84,  111.  Rev.  Stat.  1945), 
a  direct  trust  is  established  for  the  benefit  of  the  landowner 
whose  property  Is  taken  for  the  improvement;  that  the  instant 
case  is  based  upon  that  section  and  that  the  point  now  raised 
by  plaintiff  lias  not  been  passed  upon  by  the  appellate  courts 
nor  the  Supreme  court.  Counsel  for  plaintiff  state  that  in 
Trust  Co.  of  Chicago  v.  City  of  Chicago.  327  111.  App.  222, 
Section  42a  "was  referred  to  by  counsel  merely  in  argumento," 
but  they  contend  that  it  was  not  involved  in  that  case  and 
"was  not  relied  upon  by  the  appellant  company."  We  have  before 
us  the  briefs  that  were  filed  in  that  case,  and  while  it  is  true 
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that  In  the  plaintiffs'  brief  they  did  not,  apparently,  rely 
upon  Section  42a,  we  find  that  they  were  allowed  to  file, 
upon  their  request,  "Supplemental  Citations  and  Suggestions," 
which  is  a  brief  of  thirty-six  printed  pages,  and  we  find 
therein  (pp.  17,  18)  that  the  plaintiffs  cite  Section  42a 
and  contend  that  it  establishes  a  "special  trust  fund  appli- 
cable primarily  to  pay  interest  upon  the  condemnation  awards 
which  are  charged  specially  by  the  statute  upon  the  first  in- 
stallment," when  not  promptly  paid.  "Thereby  the  interest 
which  accrues  on  first  installment  of  special  assessment  is  a 
permanent  tax  lien  until  paid,  free  from  any  and  all  statutes 
©f  limitation."  The  argument  made  by  the  City  in  that  case 
was  practically  the  same  as  its  argument  upon  the  instant  point 
in  the  case  now  before  us.  In  Trust  COq  of  C hi c:, go  v.  City  of 
Chicago  the  opinion  states:  "Under  plaintiffs'  theory  a  trust 
relationship  existed  between  the  parties,  and  the  City  of  Chicago 
was  therefore  precluded  from  interposing  the  bar  of  the  five- 
year  statute  of  limitations,"  and  it  was  held,  properly,  we 
thinly  that  "plaintiffs'  theory  ©f  a  trust  as  set  forth  in  their 
briefs  is  without  merit."  The  Supreme  court  denied  an  appeal  in 
that  ease,  (391  111.  629.)  In  fche  instant  case  defendants  eon- 
tend  that  plaintiff  is  neither  a  holder  of  bonds  issued  in  antiei 
patlon  of  collections  of  special  assessments  nor  an  assessee  who 
claims  a  surplus  in  certain  funds  over  and  above  the  cost  of 
completing  local  improvements}  that  no  case  can  be  found  in  this 
State  holding  that  the  municipality  stands  in  a  trust  relation- 
ship to  a  judgment  creditor,  wh©  is  not  limited  to  any  particu- 
lar fund  nor  limited  to  a  distributive  share  in  any  fundj  that 
the  judgment  in  the  instant  case,  if  the  claim  is  not  barred  by 
the  statute,  is  an  absolute  liability  of  the  municipality  payable 
in  full  and  at  all  events j  that  the  City's  resistance  to  plain- 
tiff's claims  is  not  on  the  basis  that  there  is  not  sufficient 
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money  in  some  fund  with  which  to  pay  the  claim  for  which  reason 
the  claim  falls;  that  the  defense  is  that  the  c?aiai  for  interest 
is  barred  by  the  statute  of  limitations;  that  if  it  is  not  barred 
the  full  taxing  power  of  the  City  could  be  called  upon  to  accom- 
plish payment  of  the  claim.  Plaintiff  has  been  allowed,  because 
of  the  illness  of  his  principal  counsel,  many  extra  months  in 
which  to  file  his  reply  brief,  but  in  the  reply  brief  finally 
filed  counsel  have  not  referred  us  to  a  single  Illinois  case 
that  sustains  plaintiff's  position.  Counsel  state  that  "the 
trust  relationship  relied  upon  by  plaintiff  is  not  implied  in 
law  but  is  expressly  created  by  Section  42a  of  the  Local  Improve- 
ment Act,"  and  Flanagan  v.  City  of  Chicago.  311  111,  App.  135, 
and  £ite  of  Ft*  Dearborn  Building  Corp.  v.  City  of  Chicagof  318 
111*  App,  139,  144,  are  cited  in  support  of  this  position.  The 
Flanagan  case,  decided  by  this  Division  of  the  court,  involved 
a  surplus  in  the  hands  of  the  City  of  special  assessments  col- 
lected over  and  above  the  completion  of  the  project,  and  we  held 
that  such,  surplus  constituted  a  trurt  fund  of  which  the  assess- 
ees  were  the  beneficiaries  and  the  City  the  trustee.  The  Site 
of  Ft.  Dearborn  ^uildinr;  Corp.  case  involved  special  assessment 
rebates  and  the  court  held  that  the  fund  involved  was  a  trust 
fund  and  that  the  statute  did  not  commence  to  run  until  the 
plaintiff  had  notice  of  the  City's  violation  of  the  trust. 
/  7-3   In  Blakeslee's  Warehouses  v.  City  of  Chicago.  369  111. 
430,  it  was  held  (pp.  403,  434)  thart  "The  recovery  of  interest 
in  this  State,  not  contracted  for,  finds  its  only  authority  in 
the  statute.  [Citing  cases.]  *  *  *  it  appellant  is  entitled  to 
interest  on  th3  judgment  it  is  not  by  virtue  of  the  judgment 
or  the  .judicial  proceeding  culminating  therein,  but  arises  solely 
under  the  provisions  of  the  statute,  Turk  v.  City  of  Chicago. 
supra  [352  111.  171«]  «  •  *  The  action  in  this  case  is  not  upon 
the  judgment.  It  has  been  paid.  The  claim  is  for  interest  which 
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is  solely  of  statutory  origin."  (Italics  ours.)  The  court 
further  held  that  the  interest  on  the  judgment  cannot  be 
considered  a  part  of  the  value  of  the  land  taken,  for  which 
the  judgment  was  entered,  and  that  the  action  was  barred  be- 
cause it  was  not  commenced  within  five  years  next  after  the 
cause  of  action  accrued. 

Plaintiff  calls  our  attention  to  Village  of  Bradley 
v.  N«  Y.  C«  R>  R.  Co..  277  111,  608,  where  Section  42a  of 
the  Local  Improvement  £ct  was  involved.  There  the  court  said 
(pp.  613,  614): 

"The  next  objection  refers  to  the  division  of  the 
assessment  into  installments,  whieh  is  said  not  to  comply 
with  the  statute  because  the  ordinance  does  not  provide  that 
so  much  of  the  aggregate  amount  assessed  as  represents  the 
compensation  for  property  to  be  taken  or  damaged,  together 
with  the  cost  of  making  and  collecting  the  assessment,  should 
be  apportioned  to  the  first  installment,  as  required  by  sec- 
tion 42a  of  the  Local  Improvement  act.  The  ordinance  provided 
that  the  assessment  should  be  divided  into  ten  installments 
bearing  five  per  cent  Interest  per  annum,  and  should  be 
'collectible  all  in  the  manner  provided  in  and  by  said  act  of 
the  General  Assembly  of  the  State  of  Illinois  entitled  "An  act 
concerning  local  improvements,"  approved  June  14,  A.  D.  1897* 
in  force  July  1,  A.  D.  I897,  and  subsequent  amendments  thereto,' 
The  commissioners,  in  making  the  assessment,  divided  it  into 
ten  installments,  the  first  being  $21,011,66  and  the  other  nine 
$18,300  each.  The  amount  of  the  estimate  was  $183,500.  The 
compensation  for  property  taken  was  assessed  at  ^2211,66  and 
the  cost  of  making  and  collecting  the  assessment  at  $10,703> 
making  a  total  of  $12,914.66,  which  should  have  been  added  to 
the  first  installment  under  section  42a  of  the  statute*  This 
would  make  that  installment  $30,911.66  and  each  subsequent 
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insstallment  $17,200.  The  commissioners  therefore  did  not  divide 
the  assessment  into  installments  in  accordance  with  section  42a 
of  the  Local  Improvement  act  as  amended  in  1915,  as  they  should 
have  done  under  the  ordinance.*1 

Defendants  concede  the  correctness  of  the  ruling  in  that 
case  and  cite  to  the  same  effect  Rothschild  v.  Village  of  Calumet 
Park,  350  111.  330$  People  v.  Village  of  Bradleyf  367  111,  301, 
and  Friedman  v.  City  of  Chicago,  374  111.  $4$.     They  further 
concede  that  under  the  Local  Improvement  act  the  municipality 
is  a  trustee  for  the  benefit  of  the  assessees  and  is  compelled 
to  distribute  any  surplus  of  special  assessments  collected,  (See 
Flanagan  v.  City  of  Chicago,  supra  (311  111.  App.  135.  App. 
Den.  311  111.  xv),  where  a  representative  suit  was  brought  on 
behalf  of  all  property  owners  assessed  for  the  cost  of  a  local 
improvement  and  a  surplus  remained  in  the  hands  ©f  the  City 
after  payment  of  the  cost  of  completion.  V.e  conclude  that  the 
contention  of  plaintiff  that  Section  42a  establishes  a  direct 
trust  for  the  benefit  of  plaintiff  in  the  instant  proceeding 
is  without  the  slightest  merit?  that  no  trust  relationship 
exists  between  the  City  and  plaintiff,  and  therefore  the 
statute  of  limitations  applies  to  the  instant  claim* 

Defendants  contend  that  "the  trust  relationships  which 
do  arise  under  the  Local  Improvement  Act  are  implied  in  law  and 
claimants  to  the  trust  fund  are  subject  to  the  statuta  of  limita- 
tions," but  we  do  not  deem  it  necessary  to  pass  upon  this  conten- 
tion. 

We  find  no  merit  in  plaintiff's  contention  that  his 
counter-affidavit  filed  in  opposition  to  defendants'  motion  to 
dismiss  the  suit  overcame  defendants1  affidavit  and  showed  the 
necessity  of  discovery  and  accounting  in  equity.  The  counter- 
affidavit  falls  to  overcome  the  controlling  facts  that  the  pay- 
ment by  the  City  was  in  full  of  the  principal  of  the  judgment 
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and  that  fc&e  statute  of  limitations  lias  run. 

In  our  judgment  the  new  point  raised  by  plaintiff's 
astute  attorneys  is  but  an  effort  to  revitalize  a  dead 
claim. 

This  appeal  is  v;ithout  irsrit  and  the  judgment  order 
of  the  Circuit  court  of  Cook  county  should  be  and  it  is 
affirmed. 

JBI         38  umSSBBm 

Sullivan,  P.  J.,  and  Friend,  J,,  concur. 
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MERLE  OtP 


Appellant, 

v. 


APPEAL  FROM  CIRCUIT 
COURT  OP  COOK  COUNTY, 


LINCO  PRODUCTS,  INC.,  et  al., 

pellees.    rt       i.A.  615 

m.   JUSTICE  SCAITLAN  DELIVERED  THE  OS      0^  THE  COURT. 

Plaintiff  sued  I.inco  Products,  Inc.,  W.  J.  O'Neil,  Albert 
J.  Lengzel  and  Suburban  Transit  System,  Inc.,  for  injuries 
sustained  in  an  accident  iiich  occurred  on  December  8,  1942. 

1  eil  and  Lengzel  were  not  served  and  the  cause  proceeded  to 
trial  before  the  court  and  a  jury  as  to  defendants  Line© 
Products,  Inc.,  and  Suburban  Transit  System,  Inc.,  hereinafter 
referred  to  as  the  defendants.  Each  of  the  defendants  filed  a 
motion  for  a  directed  verdict.  The  court  reserved  its  ruling 
on  said  motions  and  allowed  the  case  to  go  to  the  jury,  which 
returned  two  verdicts,  one  finding  Linco  Products,  Inc.,  guilty 
and  assessing  plaintiff's  damages  at  the  sum  of  $1,000,  and  a 
similar  verdict  against  defendant  Suburban  Transit  System,  Inc. 
ch  defendant  filed  a  motion  for  a  new  trial  and  also  a  motion 
for  judgment  notwithstanding  the  verdict.  The  trial  court 
sustained  the  motion  of  each  defendant  for  judgment  notwith- 
standing the  verdict  and  entered  a  judgment  non  obstante  vere- 
dicto as  to  each  defendant. 

Plaintiff  filed  a  notice  of  appeal  in  which  he  prayed  that 
the  said  judgments  be  reversed  and  set  aside  "and  that  judgments 
be  entered  herein  on  the  verdicts  of  the  jury  herein  in  favor  of 
the  Plaintiff-Appellant."  IVhile  his  praecipe  for  record  did  not 
include  a  report  of  proceedings  at  the  trial,  on  larch  22,  1946, 
plaintiff • s  counsel  presented  to  the  trial  court  what  purported 
to  be  a  stenographic  transcript  of  the  proceedings.  As  counsel 
for  the  defendants  insisted  that  the  alleged  report  contained 
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approximately  a  hundred  errors,  "consisting  of  typographical 
errersj  errors  in  the  taking  of  evidence  and  omission  of  testi- 
mony of  witnesses,  *  *  *  and  other  statements  appeared  in  the 
Record  which  were  not  made  at  the  time  ©f  trial,"  the  trial 
court  marked  the  said  report  '•Presented."  Plaintiff  filed  a 
short  record  in  this  court,  on  April  18,  1946,  and  on  the  same 
date  made  a  motion,  supported  by  an  affidavit,  asking  for  an 
additional  sixty  days'  time  within  which  to  file  a  report  of 
proceedings  at  the  trial.  Over  the  objections  of  defendants  we 
allowed  plaintiff  twenty  days'  additional  time  in  which  to  file 
his  report  of  proceedings.  Thereafter,  on  May  i,  1946,  plain- 
tiff appeared  before  the  trial  judge  and  presented  what  purported 
to  be  a  report  of  proceedings,  and  on  Ifey  3,  1946,  the  trial  court 
refused  to  sign  the  said  report  upon  the  ground  that  it  did  not 
properly  present  the  proceedings  that  had  taken  place  at  the 
trial  of  the  cause.  On  May  9,  1946,  counsel  for  plaintiff 
appeared  before  Judge  Harrington  and  "then  and  there  moved,  the 
court  for  leave  to  file  the  election  of  the  plaintiff  not  to  in- 
clude any  proceedings  at  the  trial  in  the  record  on  review  and  to 
transmit  the  record  on  appeal  to  the  reviewing  court  ?/ithout  such 
proceedings,"  which  motion  was  allowed,  and  the  election  was  filed. 

Plaintiff  contends:   "It  is  the  plaintiff's  theory  of  the 
case  that  the  orders  of  judgments  notwithstanding  the  verdicts 
of  the  jury  of  October  23,  1945,  were  void,  of  no  effect  what- 
soever and  a  nullity,  because  they  were  entered  in  arbitrary 
violation  of  Rule  22  of  the  Rules  of  the  Supreme  Court  of 
Illinois,  which  is  a  mandatory  rule  that  the  defendants  waived 
their  motion  for  a  new  trial,  one  of  which  was  not  entered  in 
the  alternative  and  that  there  only  remains  the  verdicts  of  the 
Juries  in  the  cause,  that  judgments  on  the  verdicts  should  either 
be  entered  in  this  Court  or  the  cause  reviewed  [reversed]  with 
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direetions  to  the  Lower  Court  to  enter  judgments  in  the  ver- 
dicts. Rule  22  of  the  Rules  of  the  Supreme  Court  of  Illinois 
requires  an  indication  or  decision  on  the  motions  for  a  new 
trial  filed  and  pending  before  the  trial  judge  to  be  made  in 
the  same  order  and  at  the  same  time  as  the  judgments  notwith- 
standing the  verdicts." 

Rule  22  provides: 

"The  power  of  the  court  to  enter  judgment  notwithstanding 
the  verdict  may  be  exercised  in  all  cases  where,  under  the  evi- 
dence in  the  case,  it  would  have  been  the  duty  of  the  court  to 
direct  a  verdict  without  submitting  the  case  to  the  jury. 

"Where  the  court  orders  judgment  notwithstanding  a  verdict, 
in  favor  of  a  party  entitled  to  recover  damages,  the  court  shall, 
unless  jury  be  waived,  submit  to  the  jury  the  question  of 
assessing  damages. 

"In  all  cases  in  which  the  Appellate  or  Supreme  Court  orders 
or  enters  judgment  notwithstanding  the  verdict,  a  remandment  may 
be  ordered  solely  for  the  purpose  of  assessing  damages. 

"When  a  motion  for  a  judgment  notwithstanding  the  verdict 
shall  be  filed  and  submitted  in  any  court  of  record  in  any  civil 
cause  tried  before  a  jury,  and  such  court  shall  enter  an  order 
granting  such  motion  for  judgment  notwithstanding  the  verdict, 
such  court  shall  at  the  same  time  pass  upon  and  decide  in  the 
same  order  any  motion  for  a  new  trial  made  by  the  party  moving 
for  judgment  notwithstanding  the  verdict;  but  such  ruling  upon 
said  motion  for  a  new  trial  shall  not  become  effective  unless 
and  until  the  order  granting  the  motion  for  judgment  notwith- 
standing the  verdict  shall  thereafter  be  reversed,  vacated  or 
set  aside  in  the  manner  provided  by  law.  An  appeal  to  a  court 
of  appellate  jurisdiction  from  a  judgment  granted  on  a  motion 
for  judgment  notwithstanding  the  verdict,  shall,  of  itself, 
without  the  necessity  of  a  eross  appeal,  bring  up  for  review  the 
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ruling  of  the  trial  court  on  such  motion  for  a  new  trial;  and 
the  reviewing  court  shall,  if  it  reverses  the  Judgment  entered 
notwithstanding  the  verdict,  review  and  determine  the  validity 
of  the  ruling  on  the  motion  for  a  new  trial;  provided  the  party 
whose  verdict  has  been  set  aside  upon  motion  for  judgment  not- 
withstanding the  verdict  may  thereafter  make  a  motion  for  a  new 
trial,  which,  if  not  granted,  shall  in  like  manner  be  acted  upon 
by  the  reviewing  court*  Any  party  who  fails  to  file  a  motion 
for  a  new  trial  as  herein  provided  shall  be  deemed  to  have  waived 
the  right  to  apply  for  a  new  trial, H 
f"l  ^J  Counsel  for  plaintiff  insists  that  the  failure  of  the 
trial  court  to  pass  upon  the  motions  for  a  new  trial  in  the 
judgment  order  was  not  only  a  violation  of  Rule  22  but  that  it 
was  highly  prejudicial  to  the  rights  of  plaintiff  because  it 
"forced  a  piecemeal  trial  of  the  case."  The  provision  in  Rule 
22,  upon  which  plaintiff  relies,  was  intended  to  aid  the  party 
who  secured  the  verdict  of  the  Jury,  in  case  of  appeal.  The 
record  shows  that  counsel  for  plaintiff  was  present  at  the  time 
the  judgment  was  entered  and  he  owed  not  only  a  duty  to  the 
trial  court  but  a  duty  to  his  elient  to  call  the  court's  attention 
to  the  pending  motions  for  a  new  trial*  There  is  nothing  in  the 
record  to  show  that  he  called  the  court's  attention  to  the  pending 
motions  or  to  the  provision  of  Rule  22«  He  now  seeks  to  evade 
the  effect  of  his  nonaction  at  the  time  of  the  entry  of  the 
judgments  by  claiming  that  the  trial  judge  deliberately  ignored 
the  provisions  of  Rule  22  at  the  insistence  of  defendants  and 
that  the  court,  "disregarding  the  plain  mandate  of  Rule  22  of , 
our  Supreme  court,  the  Trial  Judge  forced  a  pieeemea^  trial  of 
the  case/'  "thereby  putting  this  plaintiff  appellant  to  the 
burden  of  a  double  appeal  and  trial  of  his  cause,  with  all 
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Its  attendant  labor  and  expenses."  There  is  nothing  in  the 
record  to  support  these  wholly  unwarranted  statements  and  it 
is  somewhat  surprising  that  counsel  should  see  fit  to  make  them. 
Counsel  for  the  defendants  state  that  the  failure  of  the  trial 
Judge  to  pass  upon  the  motions  for  new  trial  was  due  to  the  faet 
that  counsel  for  plaintiff  and  counsel  for  the  defendants  In- 
advertently failed  to  call  the  attention  of  the  court  to  the 
pending  motions  for  new  trial.  Counsel  for  plaintiff  had  no 
right  to  stand  silent  when  the  trial  court  entered  the  Judgment 
order,  and  he  will  not  be  permitted  to  now  contend  that  plaintiff 
was  prejudiced  by  reason  ©f  the  order,  (See  Allen  v«  Sanders, 
369  111.  466,  469?  see,  also,  Rohrhof  v,  Schmidt,  218  111,  585, 

587.) 

Plaintiff  cites  many  cases  that  hold  that  rules  of  court 
have  the  sam^  ^oree  as  law.  He  relies  strongly  upon  People  yft 
Felnberg.  348  111,  549,  That  case  is  distinguished  in  People  v. 
Davis,  357  111*  396,  where  Judge  Prystalskl,  a  Judge  of  the  Cir- 
cuit court  and  serving  as  chief  Justice  of  the  Criminal  court, 
impaneled  the  August,  1933>  grand  Jury,  which  returned  an  indict- 
ment against  the  defendant.  The  defendant,  by  motion  to  quash 
the  indictnent  and  by  motion  in  arrest  of  Judgment,  questioned 
the  legality  ©f  Judge  Prystalski's  assignment  to  the  Criminal 
court  ard  his  elevation  to  the  chief  Justiceship  as  done  in  vio- 
lation ©f  certain  rules  of  the  Circuit  and  Superior  courts  of 
Cook  county.  The  Supreme  court,  in  passing  upon  the  contention 
of  the  defendant, states  (pp,  399,  340,  341): 

"Defendant  leans  quite  heavily  on  the  case  of  People  v. 
Felnberg,  34P  111.  549,  to  support  his  position.  On  casual 
inspection  that  case  would  seem  to  hold  that  court  rules  are 
almost  inviolate.  "What  was  said  in  that  case,  however,  must 
be  read  in  the  light  of  the  particular  facts  we  had  to  consider 
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therein.  Judge  Feinberg,  a  judge  of  the  circuit  court  of  Cook 
county,  called  and  impaneled  a  special  grand  jury,  he  then 
acting  as  a  judge  of  the  circuit  court.  He  was  not,  prior  to 
his  election,  assigned  to  duty  in  the  criminal  court*  Careful 
perusal  of  the  opinion  in  that  case  will  disclose  that  we  held 
his  action  a  nullity,  not  "because  he  had  violated  a  rule  of 
court  but  because  section  ?.6   of  article  6  of  the  constitution 
applied.  The  assignment  of  orders  of  the  circaait  and  superior 
courts,  based  upon  the  rules  of  organization  of  the  two  courts, 
naturally  should  conform  substantially  to  those  rules*  Rules 
once  adopted  by  judges  of  a  court,  as  we  said  in  the  Feinberg 
case j,  must  not  be  contrary  to  the  constitution  and  statutes. 
Such  rules  will  be  binding  upon  the  judges,  unless  in  a  par- 
ticular case,  for  good  cause,  they  should  be  disregarded. 

"Assuming  for  the  moment  that  the  two  courts  did  not  make 
the  requisite  divisional  assignments  of  those  judges  who  were 
afterwards  assigned  to  the  criminal  court,  what  harm  has  been 
done  to  defendant?  lie  has,  it  is  true,  asserted  that  he  has 
been  materially  harmed,  but  a  search  of  the  record  has  failed 
to  unearth  any  particular  thing  which  militated  against  his  re- 
ceiving a  fair  and  impartial  trial  under  the  law.  The  bill  of 
exceptions  is  conclusive  that  Judge  Prystalski  was  assigned  to 
the  criminal  court  at  the  same  time  the  remaining  judges  of  the 
two  courts  were  assigned  to  certain  divisions  under  the  rules. 
The  assignment  of  judges  to  the  criminal  court  and  the  assign- 
ment of  other  judges  to  divisions  were  contemporaneous  acts. 
There  is  one  exception  to  this  statement:  Judge  Prystalski  after 
his  election  to  the  circuit  court  was  assigned  in  June,  1933*  to 
the  criminal  court.  This  was  a  reasonable  and  practical  move, 
for  he  had  been  serving  contemporaneously  on  the  criminal  court 
as  a  judge  of  the  superior  court,  and,  furthermore,  was  chief 
justice.  The  order  of  assignment  of  June,  1933>  in  effect  eon- 
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tinueci  hira  in  his  ex-officlo  office  of  criminal  court  judge* 
Immediately  after  his  assignment  in  June,  1933*  he  was  made 
chief  justice  in  order  that  he  might  finish  out  his  term  as 
chief  justice  eomrienced  when  on  assignment  from  the  superior 
court.  Such  procedure  expedited  the  work  of  the  criminal  court, 
and  by  preventing  a  waste  of  time  and  labor  redounded  greatly  to 
the  benefit  of  litigants  and  lawyers  entitled  to  an  expeditious 
disposal  of  their  cases. 
3  |  Lf'  (  "Rules  of  court  should  be  obeyed.  This,  ho  -ever,  does  not 
Imply  such  unswerving  obedience  as  to  preclude  reasonable  action 


thereunder  where  no  material  harm  is  done  to  any  litigant  or 
person  charged  with  crime.  W&   can  perceive  no  reason  vhy  rules 
of  court  should  be  interpreted  or  construed  more  strictly  than 
statutes  in  general,  'hen  we  apply  the  well  known  canons  of 
construction  used  in  construing  general  statutes  to  the  rules  in 
question,  the  inescapable  conclusion  is  that  the  rules  have  been 
substantially  complied  with,  judged  by  the  reason  for  their 
existence  and  the  results  to  be  achieved  by  their  operation« 
Such  rules  are  not  mandatory,  for  in  a  particular  c<:*se,  for  good 
cause,  they  may  be  disregarded.  (People  v.  Feinberg.  supra ; 
People  v.  Smith.  275  7.11.  210.)   The  failure  to  first  assign  the 
criminal  court  judges  to  a  division  of  their  respective  courts, 
assuming  there  was  such  failure,  amounted  to  n©  ::iore  than  the 
non-observance  of  an  administrative  rule  of  court,   iueh  action 
did  not  prevent  defendant  from  having  that  fair  and  impartial 
trial  to  which  he  was  entitled  and  did  him  no  harm," 
/  -4~  (Jl  As  plaintiff,  by  his  failure  to  file  a  report  of  proceedings, 
abandoned  his  right  to  have  the  judgments  non  obstante  veredicto 
tested  upon  the  merits  he  is  in  no  position  to  justly  complain 
that  he  was  prejudiced  by  the  failure  of  the  trial  court  to  pass 
upon  the  motions  for  a  new  trial.  It  must  be  remembered  that  the 
motion  for  judgment  non  obstante  veredicto  is  in  the  nature  of  a 
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demurrer  to  the  evidence  and  tlie  question  presented  on  the 
motion  is  whether  there  is  any  evidence  fairly  tending  to 
prove  the  plaintiff's  complaint.   In  the  instant  case  the 
trial  court,  by  entering  th.3  judgments,  held,  in  effect,  that 
there  was  no  evidence  to  provo  plaintiff rs  complaint,  and 
plaintiff,  because  of  his  failure  to  file  a  report  of  proceed- 
ings, is  now  unable  to  challenge  the  correctness  of  the 
court' a  holding, 

I  "7  (•  ff  hold  that  the  judgment  order  entered  by  the  trial  court 
is  not  null  and  void,  and  as  it  stands  unchallenged  upon  the 
cierits  it  must  be  affirmed.  The  present  contention  of  plaintiff 
Is  plainly  an  afterthought. 

The  defendants  have  filed  a  motion  to  dismiss  plaintiff's 
appeal  and  strenuously  contend  that  plaintiff  filed  his  record 
on  appeal  in  this  court  beyon-2  the  time  provided  by  the  rules 
of  this  court  and  it  is  obligatory  upon  us  to  grant  that  motion. 
While  this  contention  is  not  without  force,  we  have  decided  to 
deny  the  motion. 

The  judgment  order  of  the  Circuit  court  of  Cook  county  of 
October  23,  1945,  is  affirmed  In  to to. 

.TTDCLT.NT  9BDSE   AFFIT-WD   IK  TCTO. 

Sullivan,  P.  J,,  and  Friend,  ,T,,  concur. 
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PAUL  H.  REITMAN  and  NELL 
RRITM&K,  his  Wife, 

Appellees, 


3  30J.A.^16 
\ 

APPEAL  PROM  SUPERIOR 
COURT  OF  COOK  COUNTY. 


GEORSE  D»  PGULAKIDAS  SONS, 
INC,  a  corporation,  and 
GEORGE  POULOS, 

Appellants,   ) 

Wm   JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OP  THE  COURT* 

Plaintiffs,  owners  of  certain  premises  in  Chicago,  filed 
their  complaint  in  which  they  prayed  that  a  certain  instrument 
in  writing  dated  September  20,  1944,  between  them  and  defendant 
George  D.  Poulakidas  Sons,  Inc.,  being  articles  of  agreement 
for  a  warranty  deed,  which  was  filed  for  record  by  said  defend- 
ant in  the  Recorder's  Office  of  Cook  county,  be  declared  null 
and  void,  canceled  and  removed  as  a  cloud  upon  the  title  of 
plaintiffs  to  the  said  premises;  and  that  a  purported  claim 
for  lien  filed  by  defendant  George  D*  Peulos  in  the  Circuit 
court  of  Cook  county  be  declared  null  and  void,  canceled  and 
removed  as  a  cloud  upon  the  title  of  plaintiffs  to  the  said 
premises.  Defendants  filed  a  joint  and  several  answer  to  the 
complaint  and  defendant  corporation  filed  a  complaint  at  law 
against  plaintiffs  to  recover  damages  and  a  demand  for  a  jury 
trial  as  to  that  complaint.  Defendant  Poulos  filed  a  complaint 
against  plaintiffs  to  foreclose  a  mechanic's  lien.  Plaintiffs 
filed  answers  to  the  action  at  law  and  to  the  said  complaint 
and  "this  cause"  was  referred  to  a  master  in  chancery  "to  take 
the  proof  of  the  respective  parties  *  *  *  and  report  the  same, 
together  with  his  conclusions,  to  the  court  as  speedily  as 
possible."  When  plaintiffs  rested  their  case  defendants  filed 
a  written  motion  to  dismiss  the  complaint  for  want  of  equity 
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and  counsel  for  defendants  contended  before  the  master  that 
the  latter  had  no  power  to  rule  on  that  motion,  and  he  cited 
In  support  of  his  contention  the  case  of  Kanauske  v»  Clark,, 
388  111.  357.  The  position  of  defendants  was,  and  Is,  that 
it  was  the  duty  of  the  master  to  report  to  the  chancellor  the 
evidence  introduced  by  plaintiffs  and  the  motion  of  defendants, 
and  that  it  ?/as  the  duty  of  the  chancellor  to  pass  upon  defend- 
ants* motion*  After  a  discussion  between  counsel  and  the 
master,  not  reported,  as  to  the  merits  of  the  motion,  the 
master  ordered  that  "the  further  hearing  of  the  above  entitled 
cause  was  continued,  sine  die>"  The  record  then  shows  the 
following  notice: 

"Please  take  notice  that  defendants'  motion  to  dismiss  the 
complaint  herein  filed  before  me  on  November  6th,  A.  D.  1945, 
at  the  conclusion  of  plaintiffs'  evidence,  for  want  of  equity, 
after  due  consideration  of  the  transcript  of  proceedings  and 
the  exhibits  received  in  evidence,  is  overruled  and  a  rule  is 
hereby  entered  upon  all  parties  to  close  proofs  herein  on 
January  2nd,  194-6,  before  me  at  my  hearing  room,  •  "♦  ♦  at  the 
hour  of  2:00  o'clock  in  the  afternoon,  at  which  time  and  plaee 
you  and  each  of  you  may  appear  if  you  see  fit  so  to  do. 

"Dated  this  20th  day  of  December,  A.  D.  1945. 

"LLEWELLYN  A,  WJ3SC0TT, 

ASTER  IN  CHANCERY." 

The  record  also  shows  that  on  January  2,  1946,  at  2  o'clock 
P.M.,  the  following  transpired  before  the  master:  That  counsel 
for  plaintiff  appeared  for  them  and  no  one  appeared  for  defend- 
ants; that  the  master  permitted  plaintiffs  to  call  as  a  witness 
Reuben  -tiglitz,  who  testified  concerning  the  claim  of 
Poulakldas  (also  known  as  Poulos),  defendant,  for  a  mechanic's 
lien.  This  evidence  related"  to  the  defense  of  plaintiffs  to 
the  claim  of  Poulakidas  for  a  mechanic's  lien,  but  the  record 
does  not  show  why  the  master  allowed  this  evidence  to  be 
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prematurely  given.  At  the  completion  of  the  examination  of 

Stiglitz  the  following  occurred:   "The  Master:  Is  that  all 

the  proofs  that  you  have  to  offer,  Mr,  Spitz  [attorney  for 

plaintiffs]?  Mr,  Spitz:  Yes,  that  is  all  that  we  have.  The 

Master:  I  haven't  heard  from  Mr.  Breakstone  [attorney  for 

defendants]  and  as  notice  of  closing  of  proofs  was  duly  issued 

for  this  time,  I  declare  proofs  closed,  the  defendants  not 

appearing  to  put  in  any  testimony.  If  you  will  complete  the 

transcript  of  proceedings,  I  will  consider  the  case  and  issue 

my  report  as  soon  as  possible, Proofs  Closed-—"  The 

master  thereafter  filed  his  final  report,  in  which  he  found, 

inter  alia,  the  following: 

"18,  I  further  find  that  the  Defendants  failed  to  intro- 
duce any  evidence  in  this  cause  whatsoever  to  sustain  the  issues 
raised  by  them  In  their  pleadings  and  that  the  motion  to  dismiss 
complaint  filed  by  then  herein  on  November  6,  1945,  is  not  proper- 
ly taken  and  that  the  Plaintiffs  did  make  out  a  cause  of  action 
and  their  said  Complaint  should  not  be  dismissed  for  want  of 
equity  but  rather  in  all  Its  contentions  sustained  according  to 
the  evidence  received  before  me  in  this  cause  and  consideration 
of  the  exhibits  offered  and  introduced  in  connection  with  same," 

"20  „  I  further  find  that  all  of  the  mechanic's  lien  claims 
hereinbefore  specifically  referred  to  in  Paragraph  10  under  the 
general  heading  entitled  'Pleadings'  of  this  Report,  with  the 
exception  of  the  mechanic's  lien  claim  filed  by  Defendant  George 
D.  Poulos,  have  been  paid  by  the  Plaintiffs  herein." 

The  master  recommended  that  the  instrument  filed  by  George 
D,  Poulakidas  Sons,  Inc.,  defendant,  in  the  Office  of  the  Recorder 
of  Deeds  of  Cook  county  be  declared  null  and  void  and  should  be 
canceled  and  removed  by  decree  of  the  court  as  a  cloud  upon  the 
title  of  plaintiffs  to  the  real  estate  in  question,  and  that  the 
claim  of  George  D,  Poulos,  defendant,  for  a  mechanic's  lien  filed 
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ln  the  Office  of  the  Cleric  of  the  Circuit  court  of  Cook  county 
be  declared  null  and  void  and  ordered  canceled  and  removed  as 
a  cloud  upon  the  title  of  plaintiffs  in  and  to  the  premises  in 
question;  that  the  complaint  of  defendant  Poulos  to  foreclose 
his  mechanic's  lien  should  be  denied.  Defendants  filed  many 
objections  to  the  master's  report.   In  our  view  of  this  appeal 
it  is  not  necessary  to  consider  all  of  them.  Defendants  ob- 
jected to  the  report  upon  the  ground  "that  the  master  was  wholly 
without  jurisdiction  to  make  said  report  in  the  nature  and  form 
as  therein  submitted  in  that  on  Sweatee*  6,  A.  D.  1945  at  the 
close  of  plaintiffs1  evidence  in  the  above  entitled  cause,  the 
defendants,  George  D,  Peulakidas  Sons,  Inc.,  a  corporation,  and 
George  Poulos,  filed  their  motion  directed  to  the  Court  to  dis- 
miss the  complaint  and  the  said  cause  of  action  therein  stated 
for  want  of  equity;  and  that  thereupon  it  became  the  duty  of 
the  JTaster  to  report  findings  of  fact  based  ©n  the  plaintiffs' 
evidence  to  the  Court  for  consideration  in  that  the  said  Llaster 
is  a  ministerial  officer  and  without  authority  to  pass  upon  the 
said  motion  of  the  defendants  so  made  and  filed  as  aforesaid  to 
dismiss  said  complaint  and  the  cause  of  action  made  at  the  con- 
clusion of  plaintiff's  evidence,  but  that  said  blaster  purported 
on  the  20th  day  of  December,  Aa  B«  1945,  &n&   D®ing  without  juris- 
diction in  the  premises,  to  overrule  said  motion  'after  due  con- 
sideration of  the  transcript  of  proceedings  and  the  exhibits 
received  in  evidence'  and  thereupon  entered  a  rule  upon  all 
parties  to  close  proofs  herein  on  January  2,  A«  D.  1946. 

"That  the  matter  of  defendants1  motion  to  dismiss  the  com- 
plaint and  the  cause  of  action  at  the  close  of  plaintiffs'  evi- 
dence for  want  of  equity,  has  never  been  considered  by  the  Court 
or  the  Chancellor  and  remains  pending,  undisposed  of  and  un- 
decided In  this  cause. 
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"Defendants  object  and  except  to  the  said  report  of  the 
Master  in  that  the  same  has  denied  to  the  defendants  due  pro- 
cess of  law,  that  the  Master  has  exceeded  his  jurisdiction  and 
authority  and  by  the  findings  and  recommendations  in  said  report 
contained  without  obtaining  the  Judgment  of  the  Court  upon  the 
motion  herein  to  dismiss,  has  prejudged  the  said  cause  in  favor 
of  the  plaintiffs  and  without  providing  the  defendants  with  an 
opportunity  to  introduce  evidence  to  obtain  a  hearing  in  said 
cause,  in  the  event  of  an  adverse  ruling  by  the  Court  upon  the 
said  motion,  filed  by  the  said  defendants  herein," 

The  objections  of  defendants  to  the  master's  report  were 
allowed  to  stand  as  exceptions  to  the  report  and  the  cause  came 
on  to  be  heard  by  the  chancellor  upon  the  pleadings  and  the 

rbion  to  Dismiss  Complaint"  of  defendants,  and  the  report  of 
the  master^  and  a  decree  was  entered  in  conformity  with  the  re- 
commendations of  the  master.  The  decree  contained,  inter  alia, 
the  following  findings: 

"18,  The  court  further  finds  that  the  defendants  failed  to 
introduce  any  evidence  in  this  cause  whatsoever  to  sustain  the 
issues  raised  by  them  in  their  pleadings  and  that  the  motion  to 
dismiss  complaint  filed  by  them  herein  on  November  6,  1945,  is 
not  properly  taken  and  that  the  plaintiffs  did  make  out  a  cause 
of  action  and  their  said  complaint  should  not  be  dismissed  for 
want  of  equity  but  rather  in  all  its  contentions  sustained 
according  to  the  evidence  received  before  the  Llaster  in  this 
cause  and  consideration  of  the  exhibits  offered  and  introduced 
in  connection  with  same, 

"20 „  The  court  further  finds  that  all  of  the  mechanic's 
lien  claims  hereinbefore  specifically  referred  to  in  Paragraph 
10  with  the  exception  of  the  mechanic^  lien  claim  filed  by 
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defendant,  George  D.  Poulos,  have  been  paid  by  the  plaintiffs 

herein* 

"21.  The  court  further  finds  that  the  equities  of  this 
cause  are  with  the  plaintiffs  and  the  defendants  were  dilatory 
in  presenting  any  defense  to  the  plaintiffs'  cause  of  action 
and  that  the  said  defendants  have,  by  their  failure  to  introduce 
any  evidence  after  the  ruling  hy  the  I'aster  taking  the  defend- 
ants1 motion  to  dismiss  and  the  defendants  at  said  time  failing 
to  present  the  said  ruling  to  tfee  court  promptly,  have  now  es- 
topped themselves  from  presenting  any  evidon.ee,  it  appearing  to 
the  court  that  the  defendant,   erge  B.  Poulckia-s  Sons,  Inc., 
lias  failed  to  pay  any  part  of  the  purchase  price,  and  the  said 
Foulos  has  failed  to  pay  for  any  work  or  labor  in  connection  with 
the  said  premises  as  determined  1:      court  in  open  court." 

A  number  of  points  are  urged  by  defendants  in  support  of 
their  contention  that  the  decree  cannot  be  sustained,  "We  deem 
it  necessary  to  refer  to  one  only,  viz:  In  a  herring  before  a 
master,  where  a  motion  to  dismiss  is  made  by  the  defendant  at  the 
close  of  the  plaintiff's  evidence,  the  master  is  without  authority 
to  rule  on  the  motion,  and  under  the  provisions  of  sec,  64,  par. 
(4)  of  the  Civil  Practice  Act  (eh.  110,  par.  138,  111.  Rev.  Stat. 
1945)>  such  a  motion  does  not  prevent  the  defendant  from  offering 
evidence  to  support  his  defense  in  the  event  the  decision  on  the 
motion  is  adverse  to  himj  that  the  court  should  not  have  entered 
final  judgment,  but  should  have  r-  cause  to  the  master 

with  directions  to  proceed  with  the  taking  of  evidence  in  behalf 
of  defendants.   Defendants  strenuously  complain  that  they  have 
been  denied  their  day  in  court.  A  careful  consideration  of  the 
record  satisfies  us  that  this  complaint  is  a  meritorious  one. 
Before  par.  (4)  of  sec.  64  ©f  the  Civil  Practice  Act  was  enacted, 
the  making  of  a  motion  to  dismiss  a  complaint  at  the  conclusion 
of  the  plaintiff's  evidence  amounted  to  a  submission  of  the  cause 
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on  the  evidence  taken,  (Kanauske  v.  Clark,,  supra f   p.  359 •) 
But  par,  (4) >  sec.  64,  provides: 

"(4)  Upon  the  trial  of  a  proceeding  in  equity  defendant 
may,  at  the  close  of  plaintiff's  case,  move  for  a  finding  in 
hi3  favor  or  move  to  dismiss  the  suit  for  want  of  equity*  Either 
motion  shall  constitute  a  submission  of  the  cause  for  decision  on 
the  merits.  If  the  decision  on  the  motion  is  adverse  to  the 
defendant  he  may  proceed  to  adduce  evidence  in  support  of  his 
defense,  in  which  event  the  motion  to  dismiss  or  a  finding  shall 
be  deemed  to  have  been  waived  and  withdrawn." 

Since  the  passage  of  that  statute,  "if  the  decision  on  the 
motion  is  adverse  to  the  defendant,  he  may  proceed  to  adduce  evi- 
dence in  support  of  his  defense,  in  which  event  the  motion  to  dis- 
miss or  for  a  finding  shall  be  deemed  to  have  been  waived  and 
?/ithdrawn. "  (See  Kanauske  v.  Clark,  supra f.   pp.  359 *  3&G •)  The 
position  taken  by  defendants  before  the  master,  that  the  latter 
was  without  power  to  pass  upon  the  motion  and  that  it  was  his  duty 
to  report  to  the  chancellor  the  evidence  introduced  by  plaintiffs 
and  the  motion  of  defendants,  and  that  it  was  the  duty  of  the  chan- 
cellor to  pass  upon  defendants'  motion,  finds  support,  inferen- 
tially,  at  least,  in  Kanauske  v.  Clark,,  supra .  Defendants  argue 
that  as  they  were  seriously  contending  that  plaintiffs  had  failed 
to  make  out  a  pr^ma  facie  case  they  should  not  be  obliged  to 
present  their  evidence  until  the  chancellor  had  passed  upon  their 
motion;  that  passing  upon  their  motion  called  for  the  exercise  of 
judicial  power  not  granted  to  a  master.  v¥hen  the  chancellor  passed 
upon  the  motion,  as  he  did  in  the  decree,  and  held  that  the  motion 
was  not  properly  taken  and  that  "the  plaintiffs  did  make  out  a 
cause  of  action,"  it  then  became  his  duty  under  par.  (4)$  sec.  64, 
to  re-refer  the  cause  to  the  master  with  directions  to  take  evidence 
in  the  matter  of  defendants'  defense  to  plaintiffs'  complaint,  and 
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also  in  the  matter  of  the  complaint  of  defendant  Foulos  to 
foreclose  his  mechanic's  lien,  unless  there  was  some  very  strong 
reason  why  defendants  should  be  deprived  of  their  right  to  offer 
evidence.  This  was  an  equitable  proceeding,  and  equity  jealously 
guards  the  fundamental  right  of  a  party  to  a  suit  to  have  his  day 
in  court.  The  chancellor  sought  to  justify  his  action  in  not  re- 
referring  the  cause  to  the  master  by  finding  that  "defendants 
were  dilatory  in  presenting  any  defense  to  the  plaintiffs'  cause 
of  action  and  that  the  said  defendants  have,  by   their  failure  to 
introduce  any  evidence  after  the  ruling  by  the  Master  taking  the 
defendants'  motion  to  dismiss  and  the  defendants  at  said  time 
failing  to  present  the  said  ruling  to  the  court  promptly,  have 
now  estopped  themselves  from  presenting  any  evidence. ;l  This  find- 
ing and  conclusion  of  the  chancellor  does  not  appeal  to  our  sense 
of  justice.  Before  the  master  defendants  were  relying  upon 
Kanauske  v.  Clark,  supra,  to  support  their  contention  that  the 
master  was  without  jurisdiction  to  pass  upon  defendants'  motion 
and  that  it  was  his  duty  to  report  to  the  chancellor  the  evidence 
introduced  by  plaintiffs  and  the  motion  of  defendants,  that  it 
was  the  duty  of  the  chancellor  to  pass  upon  defendants'  motion 
and  that  they  were  not  bound  to  put  in  any  defense  to  plaintiffs' 
cause  of  action  until  after  the  chancellor  had  passed  upon  their 
motion*  Even  if  defendants'  counsel  misinterpreted  the  decision 
in  Kanauske  v,  Clark,  supra,  we  do  not  think  that  that;  fact  would 
justify  the  drastic  ruling  by  the  chancellor*  As  to  the  finding 
by  the  chancellor  that  defendants  failed  to  present  to  the  court 
promptly  the  ruling  of  the  master  upon  their  motion  to  dismiss, 
it  is  sufficient  to  say  that  defendants  were  unable  to  present 
the  matter  to  the  chancellor  until  the  master's  report  was  pre- 
pared and  submitted  to  the  chancellor,  and  there  is  nothing  in 
the  record  to  warrant  a  finding  that  defendants  were  dilatory  in 
presenting  the  question  to  the  chancellor*  Indeed,  plaintiffs 
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had  the  right  to  bring  the  matter  before  the  chancellor  and 
there  Is  nothing  in  the  record  to  show  that  defendants  did 
anything  to  prevent  a  prompt  hearing  of  the  matter.  Plaintiffs 
rely  strongly  upon  the  following  finding  in  the  decreet  "*  *  * 
it  appearing  to  the  court  that  the  defendant,  George  D.  Poula«» 
kidas  Sons,  Inc.,  has  failed  to  pay  any  part  of  the  purchase 
price,  and  the  said  Poulos  has  failed  to  pay  for  any  work  or 
labor  in  connection  with  the  said  premises  as  determined  by  the 
court  in  open  court. w  (Italics  ours*)  They  insist  that  the 
foregoing  language  warrants  us  in  concluding  that  the  chancellor, 
in  open  court,  interrogated  "the  defendant"  and  found  from  his 
answers  "that  the  defendant,  George  D,  Poulakidas  Sons,  Inc., 
had  failed  to  pay  any  part  of  the  purchase  price,  and  the  said 
Poulos  had  failed  to  pay  for  any  work  and  labor  in  connection 
with  the  premises. M  We  refuse  to  hold  that  the  finding  in  ques- 
tion shows  that  defendants  had  their  day  in  court. 

The  dismissal  of  the  complaint  at  law  to  recover  damages 
filed  by  defendant  corporation  against  plaintiffs,  in  which  the 
plaintiff  demanded  a  Jury  trial,  was  entirely  unwarranted*  Plain- 
tiffs attempt  to  justify  the  dismissal  upon  the  ground  that  "de- 
fendants did  not  preserve  the  question  of  dismissal  of  the  com- 
plaint at  law  and  the  mechanic's  lien,  in  the  objections  to  the 
Master's  report,  which  stood  as  exceptions,"  It  is  a  sufficient 
answer  to  this  argument  to  say  that  the  complaint  at  law  was  not 
and  could  not  properly  be  referred  to  the  master,  and  that  the 
latter  would  have  no  jurisdiction  to  pass  upon  the  same.  Indeed, 
because  a  jury  trial  had  been  demanded,  the  chancellor  had  no 
power  to  determine  the  merits  of  that  complaint. 

The  decretal  judgment  of  the  Superior  court  of  Cook  county 
is  reversed  in  totoy  and  the  cause  is  remanded  with  directions 
to  the  trial  court  to  re-refer  the  cause  to  the  master  for  the 
taking  of  evidence  in  behalf  of  defendants  on  their  joint  and 


-      -  !  .  "  r.  ft 

'si 


, 


, 


' 


i 


t 

<  '  '  ' 

J':8M 


I 


.    : 

-  ■ 


~10« 

several  answer  to  plaintiffs T  complaint  and  to  hear  evidence 

as  to  the  complaint  to  foreclose  mechanic's  lien  filed  by 

defendant  Poulos,  and  for  further  proceedings  not  inconsistent 

with  this  opinion* 

DECRETAL  JUDGMENT  REVERSED 
IN  TOTO  AND  CAUSE  REMANDED 
WITS  DIRECTIONS 8 

Sullivan,  P»  J«,  and  Friend,  J.,  concur. 
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TURNER  C.  FREENY, 

Appellant, 

v. 

EFFIE  FREENY, 

Appellee. 


APPEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUNTY, 

QQA  T   k«  V  i 


MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINIO!?  OF  THE  COURT. 

Turner  C.  Freeny,  plaintiff,  appellant,  filed  his  complaint 
against  Effie  Freeny,  defendant,  appellee,  for  divorce,  in  which 
pleading  he  alleged  that  defendant  had  committed  adultery  with 
several  persons,  "some  of  whose  names  are  unknown  to  plaintiff 
and  some  of  them  are  known  to  this  plaintiff."  The  cause  was 
tried  by  the  chancellor,  Judge  Schnackenberg,  without  a  jury, 
and  at  the  conclusion  of  the  evidence,  on  November  16,  1945,  a 
decree  was  entered  dismissing  plaintiff's  complaint  for  want  of 
equity.  Plaintiff  appealed  to  this  court,  and  on  December  31, 
1946,  we  filed  an  opinion  affirming  that  decree.  In  our  opinion 
we  stated  that  "the  only  question  presented  for  our  determination 
is  whether  the  decree  and  the  findings  contained  therein  were 
against  the  manifest  weight  of  the  evidence,"  and  after  a  review 
of  the  evidence  we  held  that  the  testimony  of  several  of  plain- 
tiff's witnesses  was  "not  only  highly  improbable  but  fantastic 
and  absurd,"  and  that  "in  view  of  the  nature  and  character  of  the 
testimony  presented  in  plaintiff's  behalf,  most  of  which  must 
have  appeared  to  the  chancellor  as  pure  fabrication,  it  certainly 
cannot  be  said  that  the  decree  was  against  the  manifest  weight  of 
the  evidence."  On  February  11,  1946,  plaintiff  filed  his  notiee 
of  appeal  from  the  decree  of  the  Circuit  court.  On  June  21,  1946, 
counsel  for  defendant  served  notice  on  counsel  for  plaintiff  that 
they  would  on  June  24,  1946,  at  the  hour  of  10  o'clock  A.M.,  appear 
before  Judge  Schnackenberg  and  present  a  petition  of  Effie  Freeny 
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and  ask  for  the  entry  of  an  order  In  accordance  with  the  prayer 
of  the  petition.  On  June  24,  1946,  defendant  filed  the  following 
certified  petition  before  Judge  Schnackenberg: 

"Your  petitioner,  Effie  Freeny,  respectfully  represents  that 
she  was  the  defendant  in  the  above  entitled  cause; 

M2.  That  heretofore  on  the  16th  day  of  November,  1945>  a 
decretal  order  was  entered  dismissing  this  cause  for  want  of  equity* 

M3.  That  on  February  11,  1946,  the  plaintiff,  Turner  C* 
Freeny,  filed  a  notice  of  appeal  in  the  above  entitled  cause  to 
the  Appellate  Court  of  Illinois,  First  District;  that  said  appeal 
is  now  in  the  Appellate  Court  of  Illinois,  First  District. 

"4,  Your  petitioner  further  represents  that  she  has  been 
compelled  to  employ  attorneys  to  represent  her  in  the  Appellate 
Court  of  Illinois,  First  District,  and  protect  and  defend  her 
rights  herein, 

M5»  That  the  said  defendant  is  a  strong,  able-bodied  man 
earning  a  substantial  income  and  is  abundantly  able  to  pay  counsel 
to  protect  and  defend  the  rights  of  the  defendant  herein^ 

"6,  That  the  defendant  is  without  sufficient  funds  to  protect 
and  defend  her  rights  in  the  above  entitled  cause  and  pay  the  costs 
in  the  Appellate  Court  of  Illinois,  First  District. 

^Therefore,  your  petitioner  prays  that  she  be  allowed  the  sum 
of  Two  Hundred  Fifty  (2^0.00)  Dollars,  instanter,  on  account  of  suit 
money  and  attorneys1  fees  and  such  other  and  further  sums  as  to 
your  Honor  shall  seem  meet  in  protecting  the  rights  of  the  defend- 
ant herein  on  appeal, 

[Signed]  "Effie  Freeny11 

On  June  24,  1946,  Judge  Schnackenberg  entered  an  order  that 
plaintiff  pay  to  defendant  "the  sum  of  $250.00  dollars,  on  account 
of  suit  money  and  attorneys*  fees  in  defending  this  cause  in  the 
Appellate  Court  of  Illinois,  First  District,  payable  10  days  from 
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the  date  of  this  order."  On  June  28,  194-6,  plaintiff  filed  a 
verified  petition  praying  that  the  order  of  June  24,  1946,  be 
vacated.  On  the  same  date  an  order  was  entered  granting  him 
leave  to  file  his  petition,  but  further  ordering  that  the  motion 
of  defendant  to  strike  the  said  petition  was  allowed.  Plaintiff 
hat  appealed  from  the  order  of  June  24,  1946,  and  also  from  the 
order  of  June  28,  194b. 

It  will  be  noted  that  the  chancellor  who  entered  the  two 
orders  appealed  from  tried  the  divorce  proceedings.  Prom  the 
records  of  this  court  we  know  the  nature  of  the  case  presented 
by  plaintiff  in  the  divorce  proceedings  and  that  justice  demanded 
that  defendant  be  allowed  a  reasonable  sum  in  defending  the 
decree  of  the  Circuit  court  in  this  court,  we  are  satisfied, 
from  the  record  that  was  before  us  upon  the  appeal  from  the 
decree,  that  plaintiff  would  resort  to  improper  methods  to 
obtain  a  divorce  from  his  wife* 

Plaintiff  contends  "that  the  record  discloses  no  petition 
on  file  by  the  defendant  for  the  allowance  of  said  fees.  There 
was  nothing  before  the  court  but  the  oral  motion  of  counsel  for 
the  defendant."  It  is  true  that  the  record  filed  in  this  court 
by  plaintiff  does  not  show  that  a  petition  was  on  file  at  the 
time  of  the  allowance  of  the  fees,  and  the  praecipe  for  record 
also  shows  that  plaintiff  intentionally  omitted  from  the  reeord 
the  petition  filed  by  defendant.  Defendant  was  compelled  to  file 
an  additional  record  to  show  that  there  was  a  verified  petition 
filed  by  defendant  for  the  allowance  of  fees,  and  that  the  chan- 
cellor had  that  petition  before  him  when  he  made  the  allowance. 

Plaintiff  contends  that  at  the  time  the  chancellor  made  the 
allowance  there  was  no  showing  that  any  briefs  or  abstracts  had 
been  filed  in  the  Appellate  court}  that  "in  the  case  at  bar  the 
services  had  not  yet  been  rendered,  and  no  one  could  possibly 
know  what  they  would  be  or  the  value  thereof."  Plaintiff »s 
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appeal  was  perfected  when  he  filed  his  notice  of  appeal  on 
February  11,  1946  (People  v*  Grabs.  373  111.  423),  and  defend- 
ant then  had  the  right  to  apply  for  fees  to  defend  the  decree* 
The  chancellor  who  entered  the  orders  appealed  from  was  familiar 
with  all  of  the  facts  of  the  case,  and  we  are  in  a  position  to 
knovr  that  the  amount  he  allowed  defendant  was  a  reasonable  one. 

We  find  no  merit  in  plaintiff's  contention  that  this  record 
doe 3  not  show  that  defendant  is  not  able  to  pay  her  own  solici- 
tors' fees  and  that  the  record  upon  the  first  appeal  shows  that 
she  is  amply  able  to  pay  them. 

After  reading  the  brief  filed  by  plaintiff,  wherein  the 
points  made  are  jumbler"  together  under  one   head,  we  are  satis- 
fied that  there  is  not  the  slightest  raerit  in  this  appeal  and 
that  it  was  filed  solely  for  the  purpose  of  hindering  and 
embarrassing  defendant  In  her  defense  of  the  decree  entered  in 
the  divorce  proceedings. 

The  decretal  d  rder  of  the  Circuit  court  of  Cook  county 

entered  June  24,  1946,  and  the  decretal  order  of  that  court 

entered  June  28,  1946,  are  both  affirmed, 

?AL  OF;        '  I  JURE  24, 
1946,  AND  D  ...   I'AL  ORDER  3KTBRED 

yens  28,  1946,  affirmed. 

Sullivan,  P.  J*,  and  Friend,  J.,  concur. 
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HAYF.3,    J. : 

ailv   ii,  1945,  plaiatiff  John  .  -,   Jr.,   brought 

an  action  of   forcible  entry  aacl  detainer  against   the  defend  sat 
L  liner  Boeder  in  the  Circuit  Court  of  Menard  County  . 

laiut  alleged  that  John  0.    Boeker,   fa&jaer  of   both   the 
parties,    !  seised   and  possessed    in  fee   simple   of   certain 

evii  ili     stiff  for   life. 

Complaint   further  recited  that  plaj  as  er titled  to 

possession  of   the   premises  which  were   then  occupied  by  the 
defea  sad  to   deliver  the®  up,  even  after  i    da  i&nd 

had  been  served   u  I  .. 

Defendant       .  ...is  answer     eaii  t  John    '.  Beaker 

had  physical  pe    ■  the  real   estate   ia  question 

tj  »  of  •  ;  .   &i    i    ,        I  furl  rerre<  fen 


2. 

was    lawfully   in  possession  of   the  premises  under  a  written 
lease  from.  John  0.  Boeicer,    3r.  ,  which  did   not   expire  until 
March  1,    1947.      Thereafter  plaintiff  filed  a  replication 
denying  that  defendant  was  in  lawful  possession  of   the 
premises   by   virtue  of   this  lease,      four   days  prior   to 
the    trial,   defendant   amended  his  answer  alleging   that  he 
was   in   possession  of    the   premises  as  a   tenant  from  year 
to   year.      Plaintiff  then  filed  a  denial  that  defendant 
was  a  tenant  from  year   to  year. 

At  the  trial  before    the  court  without  a    jury 
certain  facts  were    stipulated,    including    the  will  of 
-John  C.   Boeker  and   the   inventory    in  the  estate.     Plaintiff *s 
dei-nd  for  possession  addressed  to   defendant   was  admitted   in 
evidence  without  objection  and  thereupon  plaintiff  rested. 
Defendant   offered  no   evidence  and  the  court  entered   judgment 


for   plaintiff.      It   appears  from  the   record  that  plaintiff 
alleged  and  proved   tijat   he  aad  a    life  estate   in  the  real 
estate   in  question  and   the  presumption  therefore   arises 
that   he  was   entitled   to    its  possession.      22  G.    J.    125, 
Section  64.      Defendant  set   up   in  his  pleadings  two  defenses: 
first,    that  he  was  entitled   to  possession  under  a  written 
lease  from  plaintiff's  predecessor   in  title;    the    other 
that  he  was  a   tenant   from  year  to    year.      Defendant  offered 
no  evidence  to   support   these  allegations   however  and   since 
they  were  denied   by  plaintiff,    they  are  of  no  avail  to   the 
defendant . 

It  is  clear  that  forcible  entry  and  detainer  was 
plaintiff  *s  proper  remedy  and  thut  defendant  even  though 
in  actual   possession  of   the    premises,   with  permission  of 


. 


. 


3. 

plaintiff's  predecessor    in   title  is  subject  to  c.'  session, 

'eters  v.  Bailee,    17C  Til.  3©4i   48  1  .:  .   1210. 

'i'he    jiu-.;cMt  of  tiie    circuit  court    >f  !  enard    Scanty 
is   therefore  reversed,  una   trie   e&ttse  xemn&ed,    to  th.-.t  court 
v,itn  directions  to   enter  Judgssent  for  tee  plaintiff. 
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J08H  L.    SfQllE, 

Plaintiff-Appellee, 

VS. 

CLABA    fAfclE  SfOUE, 

9«f  end  ant ~  &ppel  1  e  n  t . 


soup]  •  sotnrrr. 


HAYES,   J.: 

The  plaintiff,    J«hn  L.    Stone,    and    the  defendant, 
01  are  larie   Sterne  ?-«<■"#»  serried  on  Kerch  2£,  1944,    '• 
daughter  wpa  born  to   thea   in  Bowesber  of  that  year.     Tn 

.h  of  L94&,   plaintiff  filed   suit  for  divorce  >?r^n<?t 
deiendimt  and    they  wers   separated   for  nineteen  days,      ^h^re- 
«fter,    Che  suit  was  dismissed  by  plaintiff  and  plaintiff  and 
deien^pn1:   again  lived   together  as  ^n  »?nJ  wife.      Tn   tugest 
of  194ft,   ri»^.ntiff  again  filed   suit    for  liworee,    and   that 
suit  *aa  «>iar>  dlsa&esed.     In  October,   1945,   plaintiff  filed 
this  ewit  In  the  circuit  court  of  Macoupin  EJounty,    cod  a 
default  decree  was  entered  on  Woweaber  c"?,   1945.     no 
Deeeaber  4,   1945,   defendant  filwd *%&&  action  +o  set  aside 
"be  default  decree  which  motion  was  allowed.      Thereupon  °o 
■newer   *-■>"-■  filed  by    tefenftant  together  with  a  eounterclala 

Lag  for  a  decree  of    separate  eaintenance.     On   fcprll   9, 
1946,   the  circuit  cou-t  of  M*         in  County  entered  s    iearee 
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for  plaintiff  granting  fain  b  divorce  »n^   awarding  \^m 

sua  tody  of  his?  minor  child.      Defendant  has  appealed   frea 

this   decree. 

Plaintiff  charged  that  defendant  was  guilty  of 
adultery  ?ith  his  brother,  Deaa  Stone,   The  latter,  0 
witness  for  plaintiff,  testified  to  repeated  intimacies 
with  the  defendant  and  on  on°  oaeaalon,  on  August  IS, 
1945,  there  i«  corroborate np:  evidence  of  witnesses  who 
accompanied  plaintiff  when  he  discovered  tefendent  ^ori 
Dean  ^tone  In  the  latter* •  bedrooa,   fell  of  the  acts, 
Including  the  event"  of  August  19,  1SHS  were  ^n^  ' 
by  !ef  en'.ent,  and  the  testimony  of  hp"  parents  who  core 
with  plaintiff  on  thla  latter  date,  conflict*  with  that 
of  the  other  witnesses  present. 

defendant  In  addition  to  denying  the  alleged 
adulterous  acta,  contend"  that  "he  and  her  husband  cohabited 
as  man  and  wife  after  these  acta  were  supposed  to  have 
occurred,  and  that  plaintiff,  knowing  of  bar  past  conduct, 
condoned  these  offenses.  Plaintiff  denies  that  he  resumed 
marital  relations  with  his  wife  and  in  addition  sought  fee 
prove  that  even  If  condonation  ^©-""e  present,  defendant  ^r<s 
■•'n  intimate  with  Dean  Stone,  on  @eteber  2?,  1945,  which 
offense  would  revive  the  earlier  ;>nes«  Defendant  denies 
that  the  latter  offenee  occurred,  although  Dean  Stone 
testified  that  improper  relations  did  take  place. 

In  this  case  the  Issues  of  adultery,  condonation 
and  revival  s?re  all  questions  of  fact,  we  beliewe  the  weight 
oi  the  evidence  establishes  that  defendant  committed  adultery 
on  Au?~u<»t  It,  1943.   A-ssurainer  that  plaintiff  condoned  tM<* 
offence,  there  is  evidence  to  support  a  finding  that  lefendaat 
was  apsin  unfaithful  on  October  27,  I'Hb.      It  !«■  *.™ie  that 


, 
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defendant  denies  this  .cnd   that   the  credibility  ef  Dean  Stone 

ie  open  to  question,     These  natters,   however,   ,«»«e  priswtrily 

mc'.terc    to  be  determine*?  by  the   trial    judge  she   ^fl*  end 
heard   the  ^ltne?ce«;.      trllskas  v.    irllskae,   S43  111.  IIS. 
$e  believe   the  decree  of   the   trial   eorart  i«?  supported   by 
evidence  sad    should  be   sustained    on   thle   appeal. 

The  decree  of   the  Circuit  Court  of  Kaeoupla  County 
ie  affirmed. 
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Appeal  from  Circuit  Court 
of  Verrcili'.on  County. 


Wheat,    .1. 


'lalntlff,  Richard  F.  Wood,  filed  his  oomolaint 
against  defendant,  Henry  E,  Brown,  to  recover  a  commission 
for  the  sale  of  real  estate  belonging  to  defendant.  Trial 
was  had  before  the  Court,  resulting  In  a  finding  in  favor 
of  plaintiff,  on  which  finding  Judgment  was  entered  against 
defendant  in  the  sura  of  £1000  and  costs.  Defendant  appeals. 

The  basic  facts  appear  to  be,  from  the  evidence, 
that  "-ood,  &  licensed  real  estate  broker,  successfully  nego- 
tiated a  sale  of  farm  land  known  as  the  Bushnell  farm  of 
about  200  acres  to  the  purchaser,  defendant  Brown.   " ithin 
a  few  days  thereafter,  Brown  sold  the  farm  to  one  Joe  Brutnmett 
who  was  then  in  possession  of  such  farm  as  a  tenant  of  the 
former  owners,  for  the  sum  of  130,000* 
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Plaintiff  contends  that  he  had  an  oral  contract 
with  defendant  for  the  sale  of  the  farm  for  the  usual  and 
customary  commission,  and  that  the  real  estate  was  sold  to 
Brummett  through  his  efforts  and  that  he  was  the  procuring 
•MM  of  such  sale,  defendant  denies  this  and  contends  that 
the  judgment  la  contrary  to  the  Manifest  weight  of  the  evidence, 
that  the  court  erred  In  ruling  on  the  admissibility  of  evidence, 
and  that  the  court  erred  In  failing  to  rule  on  defendant' a 
motion  to  find  for  the  defendant  at  the  close  of  all  the 
evidence. 

Aa  to  the  existence  of  an  oral  contract  to  sell  the 
farm  for  a  commission,  the  evidence  of  the  only  two  parties  in 
a  position  to  definitely  know  about  it,  the  plaintiff  and  the 
defendant,  is  sharply  conflicting.  Certain  circumstances, 
however,  tend  to  corroborate  the  testimony  of  the  Plaintiff, 
not  only  aa  to  the  existence  of  the  contract  but  as  to  his 
efforts  being  the  procuring  cause  of  the  sale.  The  purchaser, 
3rummett,  a  disinterested  witness,  testified  that  he  had  never 
known  Brown  until  plaintiff  brought  him  out  for  an  interview. 
Defendant  admits  this.   rior  thereto,  plaintiff  had  talked  to 
witness  about  buying  the  farm  from  Brown.  At  the  occasion  of 
the  meeting  of  plaintiff,  defendant,  and  witness,  the  latter 
sold  Brown  had  a  prior  prepared  written  contract  with  him. 
Defendant  denies  this  but  his  own  secretary  and  witness,  Elliott, 
testified  that  he  had,  at  Brown's  request,  prepared  a  memorandum 
in  duplicate  to  take  out  to  Brummett.  It  does  not  appear  reason- 
able that  defendant  would  cause  to  be  prepared  a  form  of  contract 
before  meeting  a  stranger,  If  there  had  not  been  some  intervening 
negotiations  by  plaintiff.  "hen  the  witness,  Brummett,  paid 
"rown  his  initial  payment  of  #5000  on  the  purchase  price,  the 
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latter  told  him  not  to  mention  It  to  plaintiff  as  he  didn't 
need  to  know  anything  about  the  deal.  This  remark  would 
have  been  unnecessary  unless  plaintiff  and  defendant  had 
some  kind  of  an  agreement.  In  any  event,  the  Issues  as  to 
the  existence  of  a  contract  and  the  procuring  cause  of  the 
sale  are  questions  of  fact,  and  the  findings  of  the  trial 
court  will  not  be  disturbed  unless  manifestly  against  the 
weight  of  the  evidence.  It  cannot  be  said  that  such  is  the 
case. 

On  cross  examination  of  the  witness,  Brummett, 
co-insel  far  defendant  asked  this  question;  "'*'aa  it  by  any 
procurement  or  any  offer  of  Mr.  V;ood  that  you  bought  that 
,)lace?w.  So  error  was  committed  by  the  court  in  sustaining 
an  objection  to  this  question  as  It  called  for  a  conclusion 
and  presented  one  of  the  ultimate  Issues  to  be  decided  by 
the  court.  The  court  properly  sustained  an  objection  to  a 
similar  question  put  to  the  defendant,  ^rown. 

It  is  next  urged  that  the  court  erred  in  failing 
to  rule  on  defendant's  motion  to  find  the  Issues  for  the 
defendant,  made  at  the  close  of  all  the  evidence.  It  is  not 
apparent  that  the  defendant's  rights  were  prejudiced  by  the 
failure  of  the  court  to  do  an  unnecessary  act,  as  the  finding 
o^  the  court  effectively,  by  implication  at  least,  disposed 
of  the  motion. 

It  Is  the  opinion  of  the  court  that  no  reversible 
error  appears  in  the  record,  and  that  the  finding  and  judgment 
of  the  court  was  not  manifestly  against  the  weight  of  the  evi- 
dence. The  Judgment  is  accordingly  affirmed. 
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Affirmed. 
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APELLATE   COURT 
0?  ILLINOIS 

Third  District 
February  Term, A. D. 1947 


G«ne„raNo.   9528 

"tUlam  Pitt*, 

'  la  int  If  f — I  p  oellant , 
vs. 
Lyle  Girard, 

I  ef  ©ndant-A  pnellee . 


Agenda  No.  11 


eal  from  Circuit  Court 
of  McLean  Countv, 


'"heat,  J, 


On  the  trial  of  this  suit  by  the  court  without  a 
jury,  for  damages  to  an  automobile,  judgment  was  entered  for 
the  defendant,  and  plaintiff  appeals.  The  sole  issue  Is 
whether  the  trial  court  erred  In  finding  plaintiff  guilty 
of  contributory  negligence. 

Little  dispute  appears  as  to  the  material  facts 
of  the  case,  defendant  was  driving  his  automobile  south  on 
'  ain  ctreet  in  Oloomington,  on  October  51,  1945,  and  stopped 
for  a  traffic  light  at  the  Intersection  of  Front  Street j  he 
was  then  in  the  lane  Just  west  of  and  adjacent  to  the  center 
of  the  Main  Street  pavement  with  his  left  wheels  on  the  center 
line  of  the  street |  he  then  had  no  Intention  of  turning  either 
right  or  left.  Plaintiff  was  also  driving  his  car  south  on 
J'aln  Street,  at  a  speed  of  fifteen  miles  per  hour,  and,  as  he 
was  about  one-half  block  north  of  defendant's  car,  the  tra^'c 
light  turned  green;  he  intended  to  continue  south  across  Front 
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Street,  and  passed  the  at ill  stopped  oar  of  defendant  or 
Its  right  side  with  a  clearance  of  three  or  four  feet} 
defendant  did  not  see  plaintiff's  oar  pass  and  started  his 
car  with  the  changed  intention  of  making  a  right  turn  into 
Front  Street,  and,  as  he  testified,  "wound  up  by  running  the 
.front  end  of  my  car  into  the  hack  end  of  his  car".  The.jpight 
front  fender  and  bumper  of  defendant's  car  contacted  the  left 
rear  wheel  and  fender  of  plaint  Iff  3  car  to  the  damage  ;0f  the 
latter  in  the  aura  of  $20.10,  No  objection  was  made  to;  testimony 
that  a  left  turn  was  illegal  at  the  Front  Street  intersection. 

The  trial  court,  in  his  opinion,  found  tha/t  the  defen- 
dant was  guilty  of  negligence,  but  that  plaintiff  was  guilty  \&£ 
contributory  negligence  because,  having  knowledge  that  a  left 
turn  was  prohibited,  that  defendant's  oar  was  stopped  and  could 
legally  turn  only  to  the  right,  plaintiff  was  obligated  to  give 
warning  of  his  intention  to  pass. 

Section  159  of  chapter  95£,  1945  Illinois  Revised 
Statutes,  provides  that  as  to  motor  vehicles,  both  the  approach 
for  a  right  turn  and  a  right  turn  shall  be  made  as  close  as 
practical  to  the  right  hand  curb  or  edge  of  the  roadway.  Inasmuch 
as  defendant's  oar  was  stopped  with  its  left  wheels  on  the  center 
line  of  the  pavement,  plaintiff  would  have  had  no  intimation  that 


defendant  was  about  to  make  a  right  turn,  and  was  therefor©  not 
obligated  to  give  a  warning  of  his  passing  in  anticipating  that 
defendant  woild  violate  such  statute. 

Section  154  (b),  Chapter  95\,  Illinois  Revised  Statutes, 
provides  as  follows:  "The  driver  of  a  vehicle  may  overtake  and, 
allowing  sufficient  clearance,  pass  another  vehicle  proceeding 
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in  the  flftwe  direction  either  upon  the  left  or  upon  the  right 
on  a  roadway  with  unobstructed  pavement  of  sufficient  width 
"or  four  or  wore  rsm-Uh^   lines  of  moving  traffic  when  suoh 
movement  can  be  made  wit&  safety.  >  «  *" .  We  believe  it 
clear  tvtm   the  evidence  that  ?'ain  Street  was  of  sufficient 
width  for  four  lines  of  traffic.  Defendant  testified  that 
he  was  in  the  lane  ne:-.t  to  the  center  with  his  left  wheels 
In  the  center  of  the  street,  Plaintiff  testified  that  with 

a  clearance  of  three  or  four  feet  between  cars  he  massed  on 

1 

the  right,  Under  these  circumstances,  plaintiff  might  lawfully 
have  passed  defendant's  car  on  the  right  side. 

'hile  an  Appellate  Court  is  reluctant  to  disturb  the 
findings  of  a  trial  court,  it  should  do  so  when  such  findings 
koosur  manifestly  against  the  weight  of  the  evidence.  In  this 
case  we  find  no  contributory  negligence  on  the  part  of  the 
plaintiff  and  agree  with  the  trial  ooart  that  defendant  was 
negligent.  The  case  is  accordingly  reversed  and  remanded. 


reversed  and  remanded^ 
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ALBERT  MAKI&L,  a  minor,  etc., 

Appellant, 

▼. 

WEARS,  ROEBUCK  &  COMPANY,  a 
corpora t ion, 

Appellee. 


appeal  rao*i 

CIRCUIT  COURT 

COOK  COUNTY* 
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m,    PRESIDING  JUSTIOS  LE¥E  DELIVERED  THE  OPIHIOH  OF  THE  COURT. 

This  is  an  action  to  recover  damages  for  personal 
injuries  sustained  by  olalntiff,  a  minor,  as  a  result  of  defendant's 
alleged  negligence  in  the  maintenance  of  an  automobile  service 
station,  the  cause  was  tried  by  a  Jury.  At  the  conclusion  of 
plaintiff's  evidence  the  trial  court  directed  &  verdict  in  favor 
of  defendant  Sears,  Roebuck  &  Company,  hereinafter  called  " Sears. B 
There  was  a  verdict  and  Judgment  in  plaintiff's  favor  for  $§0,000 
against  defendant  Helen  T.  Hood,  which  was  subseouently  vacated 
and  on  plaintiff's  motion  defendant  Hood  was  dismissed  from  the 
cause.  Plaintiff  Maklei  **ppeals. 

On  oral  argument  before  this  court  plaintiff's  counsel 
stated  that  a  settlement  vras  made  of  the  Judgment  against  defendant 
Rood. 

The  essential  facts  are  uncontroverted.  On  May  9,  1935 
defendant  bears  operated  an  automobile  service  station  located  on 
the  north  side  of  79th  street  between  Kenwood  and  Dorchester  avenues 
in  the  City  of  Chicago,  k  building  on  the  north  end  of  the  premises 
housed  an  automobile  accessory  sales  room  and  greasing  racks.  The 
sales  room,  which  occupied  the  west  half  of  the  building,  had  two 
large  show  windows  facing  79th  Street.  About  eight  feet  south  and 
paralleling  the  show  windows  were  six  or  eight  gasoline  oumps.  This 
lane  between  the  oumps  and  the  building  was  used  by  automobiliets 
who  came  to  purchase  gasoline. 
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About  seven  o'clock  in  the  evening  of  May  9,  1935, 
Frank  Makiel  accomoanied  by  the  plaintiff  herein  then  less  than 
three  years  of  age,  drove  hie  automobile  to  dears'  service  etation 

for  the  ourpose  of  having  his  oar  greased.  At  that  time  all  the 
attendants  were  busy.   After  a  period  ©f  waiting  a  uniformed 
attendant  of  Sears'  directed  plaintiff  to  drive  his  oar  upon 
the  first  greasing  platform  Immediately  east  of  the  automobile 
accessory  sales  room*  There  plaintiff  and  his  father  got  out  of 
the  automobile,  whereupon  one  of  Sears'  attendants  "hoisted  up 
the  oar  and  started  working  on  it."  While  this  was  being  done 
plaintiff  and  his  father  "stood  about  three  feet  west  of  the  wall" 
which  separates  the  accessory  sales  room  from  that  portion  of  the 
building  containing  the  greasing  racks.  Plaintiff  was  standing 
to  his  father's  left  (west)  about  two  or  three  feet,  in  which 
position  they  remained  for  about  fifteen  minutes.  During  this 
period  automobiles  came  up  to  the  south  side  of  the  gas  pumps 
and  stooped  to  buy  gasoline.  While  plaintiff's  father  was  watching 
an  attendant  greasing  his  automobile  he  heard  someone  say  "look  out." 
At  he  turned  his  head  he  saw  defendant  Mood's  automobile  turning 
into  the  lane  between  the  pumps  and  the  building  and  there  strike 
the  t>laintiff.  The  right  front  wheel  of  defendant  Hood's  automobile 
ran  on  to  plaintiff's  right  leg  between  the  hip  and  the  knee, 
causing  the  injuries  complained  of* 

The  evidence  shows  that  on  many  occasions  for  a  period 
of  nine  years  preceding  the  occurrence  plaintiff's  father  had  had 
his  automobile  greased  at  defendant  sears'  servioe  station;  that 
defendant  Hood  had  also  been  at  the  Sears  station  frequently  to 
buy  gasoline  and  to  get  her  oar  greased;  and  that  she  was  familiar 
with  the  driveway  on  these  premises  and  the  location  of  the  pumps 
and  the  greasing  station.  On  the  day  of  the  occurrence  she  entered 
the  driveway  from  ?9th  Street  intending  to  Hgo  in  between  the  gas 
pumps  and  the  little  building  that  is  there."  As  she  was  going 
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around  the  pump  she  heard  a  shout  and  immediately  stopped  her  oar. 
She  did  not  see  the  plaintiff  nor  did  she  know  that  her  right  front 

fender  struck  him  and  knocked  him  down. 

Plaintiff  contends  that  defendant  is  guilty  of  negligence 
in  the  maintenance  of  its  automobile  service  station.  In  their 
brief  plaintiff's  eounsel  say  that  "from  the  construction  of  the 
driveway  and  the  location  of  the  show  window  and  pumps  any  reasonable- 
minded  person  could  foresee  that  the  narrow  aisle  between  the 
pumps  and  the  show  window  was  not  only  dangerous  to  persons  invited 
to  look  into  the  show  room  but  was  most  certain  to  cause  injury  to 
any  person  looking  into  the  window.  The  condition  of  said  aisle  was 
so  maintained  that  it  was  a  dangerous  trap." 

Sears  maintains  that  the  proximate  cause  of  plaintiff's 
Injury  was  not  the  condition  of  the  premises  but  the  act  of  a  third 
party,  defendant  Hood, 

In  Brlske  v.  Village  of  Burnhaa.  379  111.  193,  199,  the 

court  saldt 

"If  a  negligent  act  or  omission  does  nothing  more  than 
furnish  a  condition  making  an  injury  possible,  and  such  condition, 
by  the  subsequent  independent  act  of  a  third  person,  causes  an 
injury,  the  two  acta  are  not  concurrent  and  the  existence  of  the 
condition  is  not  the  oroxlmate  cause  of  the  injury,  (^toren  v. 
City  of  Chicago.  373  111.  530;  Illinois  Central  Railroad  Co,  v. 
Oswald.  338  Id.  270;  Hartnstt  v.  So s ton  Store  of  Chicago,  265  id. 
331:  :elth  v.  Commonwealth  Electric  Co.  841  id.  352.7  An  inter- 
vening efficient  cause  is  a  new  and  independent  force  which 
breaks  the  causal  connection  between  the  original  wrong  and  the 
Injury  and  Itself  becomes  a  direct  and  immediate  cause  of  the 
injury.   (Illinois  Central  Railroad  Op.  v.  Oswald,  supra;  Selth 
v.  Commonwealth  electric  Go.,  supra.)  The  cause  of  an  Injury  is 
that  which  actually  produces  it,  while  the  occasion  is  that  which 
provides  an  opportunity  for  the  causal  agencies  to  act." 

In  the  instant  oase  the  only  occurrence  witnesses  for 

plaintiff  were  plaintiffs  father,  and  defendant  Helen  Hood  who  was 

called  by  olaintiff  under  section  60  of  the  Civil  Practice  Act, 

Plaintiff's  father  testified  that  at  the  service  station  a  Sears* 

attendant  directed  him  where  to  drive  in  and  that  the  following 

conversation  took  Places  MV?e  wsuat  to  stay  In  the  ear.1  »Ho,  •  he 

says,  •you  can't  stay  in  the  oar,'  and  I  says*  *0,K.,'  so  I  opened 
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the  door  and  walked  out  of  the  ear,  and  he  hoisted  up  the  ear  and 
started  working  on  it,  and  I  was  standing  in  back  of  the  ear  and 
watching  it." 

Defendant  Hood  testified,  "When  I  was  half-way  around  this 
pump  the  front  of  my   ear  wag  half-way  past  the  ourap,  my  right  front 
fender  was  several  feet  frora  this  little  building  north  of  me." 
from  this  testimony  it  is  obvious  that  while  the  plaintiff1®  father  was 
watching  his  car  being  greased  olalntiff  wandered  away  several  feet 
Into  the  path  of  defendant  Hood*s  automobile  as  she  was  driving  to 
the  gasoline  pumps « 

We  are  oognijeant  of  the  rule  that  on  a  motion  for  a 
dlreoted  verdict  for  a  defendant  the  question  of  law  to  be  determined 
by  the  court  is  whether  there  was  any  evidence,  taken  in  its  aspect 
most  favorable  to  the  plaintiff,  to  sustain  the  cause  of  action,  and 
that  negligenoe  and  contributory  negligence  are  usually  questions  of 
fact  to  be  determined  by  the  Jury.  In  the  present  case,  however,  we 
are  of  the  opinion  fro®  a  careful  examination  of  olalntiff1 s  evidence 
that  there  is  no  evidence  which  tends  to  show  that  defendant  Sears 

was  guilty  of  any  negligence  which  proximately  caused  plaintiffs 

injuries. 

On  the  day  of  the  occurrence  defendant  Hood*s  view  was  un* 

obstructed  as  she  drove  into  the  Inner  lane  between  the  pumps  and  the 
building  but  she  failed  to  see  the  plaintiff.  That  there  was  ample 
space  for  the  passage  of  her  automobile  is  borne  out  by  her  own  testi- 
mony. The  lane  or  "aisle"  had  been  in  constant  use  for  many  years* 
So  far  ae  the  record  shows  there  wae  no  evidence  tending  to  prove 
that  construction  of  the  driveway  and  the  location  of  the  show  window 
and  pumps  constituted  a  "dangerous  trap." 

We  have  considered  the  other  points  urged  and  the  authorities 
cited  in  support  thereof,  but  in  the  view  we  take  of  this  oase  we 
deem  it  unnecessary  to  discuss  them. 

For  the  reasons  stated,  the  Judgment  is  affirmed, 

JUDGMENT  AFFIRMED. 
KILEX  AND  BURKE,  JJ.  CONCUR. 


».«.  «T»a  a«w  taftiw* 

•f e&fl-ew    ■  a'.nr<: 

ai»v  Mia  a*             oiotfva  •  •!  H      ;j?^9'm>u  "io  *(;?«<•  witf  otfai 

r«**»  ariJ  sv  &a*wUfr 

at  ^fla  sj  ;*rtJadir  ai                    '  \d 

&a..                                                               ,  .                                     ^a*  *ao« 

to  '.oc  &nc  aaaesXIgaa  i&tU 

r 


1 

erf*  fcfit  <ris  *a  6* 

-2U*   ©•■  :isl   axi«   tftfd  gnlMJUffS 

-    *#4i  .    :o» 

i.rs  ea  ■«*  etftdtf  ?.wwte  tooaa**  »d*  a  a  - 

axri^anoo  *a4* 

, .  '*  .        . .  ■:■  ■■:•':''     :"  MB 

■M«Af#:  ,  ;tfa    anes«a4    fttfiT    10^ 


43725 

QflNKLlCB  M.    PALMER, 


Appellee,         ) 

)  oncui?  MM 

\ 

FRAMK  X.  HAXEK,  )  COOK  OOOMTI 


V.  ) 


)  ^A 

Appellant;,   ) 


MR.  JUSTICFJ  BUfKfc  BJGLI?  /-'INIOM  OP  THE  COURT. 

In  an  amended  complaint  filed  in  the  Circuit  Court  of 
Oook  County,  Charles  M.  Palmer  sought  damages  of  6,675.20  from 
Frank  X.  Mayer  for  breach  of  a  written  agreement.  An  answer 
and  a  counterclaim  were  filed  by  the  defendant  and  a  reply  was 
filed  by  plaintiff.  In  a  trial  before  the  court  and  a  Jury  a 
verdict  was  returned  finding  the  issues  for  olaintiff  and  assess- 
ing his  damages  at  16,675.20.  Motions  by  defendant  for  a  directed 
verdict  and  for  Judgment  notwithstanding  the  verdict  were  over- 
ruled, while  the  court  had  under  consideration  a  motion  for  a 
new  trial,  the  defendant  agreed  to  a  remittitur  of  13337,60,  one 
half  of  the  Judgment,  and  judgment  was  entered  accordingly* 
Defendant  appealed. 

Plaintiff  alleged  that  on  October  12,  1943  at  Chicago, 
the  parties  entered  into  an  agreement  wherein  olaintiff  promised 
to  sell  to  defendant  100  shares  of  the  capital  stock  of  the 
Superior  Beverage  Co.,  Inc.,  a  corporation,  for  a  certain  named 
consideration,  including  a  share  or  return  of  the  future  business, 
based  uooa  the  amount  of  sugar  available  to  the  corporation  under 
the  auota  issued  or  authorized  by  the  Office  of  Price  Administra- 
tion, at  a  sum  equal  to  $6.00  per  100  oouni  bag  of  sugar,  which 
the  corporation  at  any  time  thereaftsr  should  be  entitled  to; 
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that  about  September  29,  1943,  prior  to  the  execution  of  the 
agreement,  defendant  caused  to  be  drawn  and  executed  a  special 
application  addressed  to  the  Office  of  Frioe  Administration,  on 
a  form  issued  by  that  office,  for  the  ourpose  of  scouring  the 
consent  and  authorization  of  that  office  to  the  transfer  and  to 
the  transfer  of  the  sugar  purchase  certificates  to  the  business 
premises  of  defendant,  which  aoollcation  was  signed  by  both  on 
September  89,  1942,  submitted  to  the  Office  of  Price  Administra- 
tion, and  by  that  office  approved;  that  thereafter  the  sugar 
certificate  for  the  oerisd  following  the  execution  of  the  agreement 
was  issued  to  the  corporation  at  the  business  premises  of  defendant 
by  the  local  5-riee  Administration  office  in  which  the  business  of 
defendant  was  loe- ted;  that  plaintiff  on  October  IS,  1945  assigned, 
transferred  and  delivered  to  defendant  the  100  shares  of  capital 
stock,  the  minute  book  and  the  seal,  and  tslalntif  f  duly  performed 

all  of  the  terms  of  the  agreement  by  him  to  be  performed;  that 
defendant  failed  to  perform  the  agreement  in  that  (a)  there  was 
available  to  the  corporation  for  the  months  of  November  and  December, 

1943,  under  its  quota,  17,820  pounds  of  sugar,  or  178  and  one-fifth 
100  pound  bags  of  sugar;  tiu  t  there  was  due  to  plaintiff  for  this 
period  the  sum  of  Jl,069.20;  that  there  was  available  to  the  cor- 
poration for  the  months  of  January,  February  and  March,  1944,  under 
its  quota,  17,120  pounds  of  sugar,  or  171  and  one-fifth  100  pound 
bags  of  sugar;  that  there  was  due  to  plaintiff  under  the  terms  of 
the  agreement  for  this  period  the  sum  of  1,027.20;  that  there  was 
available  to  the  corporation  for  the  months  of  April,  May  and  June, 

1944,  under  its  quota,  23,800  pounds  of  sugar,  or  236  100  oound 
bags  of  sugar;  that  there  was  due  to  olalntiff  from  defendant  for 
this  period  the  sum  of  1,416;  that  there  was  due  for  the  months 
of  July,  August  and  September,  1944  the  sum  of  "1, 867.20  for  311 
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and  one-fifth  100  pound  bags  of  sugar;  that  there  was  due  to  plain- 
tiff for  the  months  of  October,  November  and  December,  1944  for 
216  100  pound  bags  of  sugar,  the  sua  of  SI, 296  -  total  *6,6?5; 
and  that  upon  demand  defendant  failed  to  pay  these  suae. 

The  contract  of  October  12,  1943,  attached  to  the  eora- 
plalnt  as  Exhibit  A,  recites,  in  substance,  as  follows:  that 
plaintiff  owns  all  of  the  capital  stock  of  the  Superior  Beverage 
(?©•,  inc.,  an  Illinois  corporation,  being  100  shares  of  no  par 
value,  and  all  rights  pertaining  thereto,  which  he  sells  to 
defendant  for  ?>500;  that  as  a  further  consideration,  defendant  will 
sell  as  plaintiff  say  direct,  all  of  the  tangible  assets,  - 
machinery,  furniture,  fixtures  and  vehicles  of  the  company,  and 
deliver  the  proceeds  to  the  plaintiff  if  the  sale  be  made  within 
a  year;  that  it  is  intended  that  the  eorsor?tion  remain  in  existence 
and  continue  to  manufacture  soft  drinks  and  serve  the  same  general 
class  of  customers  in  the  same  area  served  by  it;  that  plaintiff 
will  deliver  on  the  execution  of  the  agreement  all  sugar  ration 
evidences  used  or  unused,  and  upon  demand  execute  all  documents 
necessary  to  the  continued  use  of  sugar  ration  certificates  oj   the 
corporation,  it  being  the  intention  that  the  company  will  continue 
to  be  entitled  to  the  Issuance  of  all  critical  materials  being 
rationed  therefor  or  to  be  thereafter  rationed;  that  olalntiff 
warrants  the  corporation  to  be  free  of  debts  and  defendant  agrees 
to  keep  it  so  and  will  not  prejudice  the  right  of  the  corporation 
to  critical  materials  as  set  out  in  the  special  implication  to 
the  0.i».A  of  September  29,  1943;  and  that  plaintiff  agrees  not  to 
prejudice  the  rights  of  the  corporation  to  sugar  ration  evidences 
and  to  deliver  to  defendant  all  corporate  records,  minute  books, 
stock  certificate  book  and  corporate  seal;  that  the  parties  acknow- 
ledge that  the  amount  of  business  a  soft  drink  maker  can  do  is 
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Halted  toy  the  amount  of  sugar  and  other  critical  material  alloted 
to  It  and  th&t  In  the  bottling  business  a  100  pound  bag  of  sugar 
makes  approximately  100  gallons  of  finished  soft  drinks;  that 
the  parties  agree  that  in  addition  to  the  1590  specified  there 
shall  be  an  additional  consideration  as  a  future  share  of  the 
business  f  sua  equal  to  6,00  per  each  100  pound  bag  of  sugar  to 
which  the  Superior  Beverage  Company  would  be  entitled,  and  which  it 
could  get,  in  each  rationing  period,  that  is  on  the  "Maximum  quota 
obtainable tt  commencing  November  1,  1943;  that  payment  be  made  on 
the  day  the  quota  of  the  company  becomes  known  or  determinable, 
and  if  not  made  in  20  days,  plaintiff  has  the  right  to  repurchase 
the  stock  of  the  company  and  all  privileges  and  rights  appurtenant 
thereto.  The  contract  directs  that  one  half  of  the  amount  due  shall 
be  seat  to  plaintiff  and  the  other  one  half  shall  be  sent  to  one 
William  Freeman.  William  Freeman  was  not  a  party  to  the  contract 
or  the  suit.  The  sum  of  10  Is  specified  as  the  consideration  for 
the  "exclusive  right  to  repurchase  the  entire  stock"  and  all  rights 
and  privileges  appurtenant,  and  upon  default  for  SO  days  plaintiff 
may  make  written  demand  and  tender  #10  and  thereupon  be  entitled  to 
repurchase,  and  defendant  shall  then  endorse  and  deliver  to  plain- 
tiff the  stock,  minute  books,  records,  stock  transfer  books, 
corporate  seal  and  all  sugar  certificates  for  ration  rights  and 
rights  in  other  critical  material®,  and  that  defendant  will  have 
no  claim  to  demand  payment  by  reason  of  any  payments  theretofore 
made,  and  defendant  will  clear  the  corporation  of  all  debts  then 
due  so  as  to  clear  the  stock  of  all  claims  and  demands*  The 
contract  provides  that  the  consideration  payments  of  $6,00  per 
100  pound  bag  shall  be  made  only  when  rationing  continues  by  the 
Federal  Government  for  the  manufacture  of  soft  drinks  set  out  in 
the  special  O.KA.  application  of   September  £9,  1945;  that  no 
payments  are  due  during  any  temporary  cessation  of  such  rationing 
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but  resume  again  when  rationing  Is  resumed  and  so  oontlnue  until 
the  final  termination  of  such  rationing.  The  termination  of 
rationing  ends  plaintiff's  rights,  except  as  to  accrued  obligation 
unpaid,  and  in  any  event  the  agreement  ends  in  25  years  from  its  date. 
Plaintiff  is  not  obliged  to  exercise  his  option  to  repurchase  the 
stock,  but  may  continue  to  demand  performance  of  the  contract*  the 
death  of  defendant  ends  the  contract  and  the  executor  or  the  admin- 
istrator is  to  pay  what  is  due  at  the  time  of  death  and  convey  the 
corporate  sftook  and  sugar  rationing  evidences  and  certificates  to 
plaintiff  within  a  reasonable  time.  The  contract  was  signed  by 
the  parties  and  witnessed  by  Bavid  Alswang,  attorney  for  ol&intiff, 
and  B.  H.  Eieendrath,  then  the  attorney  for  defendant* 

Also  attached  to  the  complaint  is  a  special  application 
to  the  Q.F.A  on  their  form  ft" flit,  dated  September  28,  1943,  signed 
by  defendant  and  with  a  certificate  by  nlalntlff,  acting  for  the 
corporation,  that  the  statements  in  the  application  are  true.  The 
application  is  In  the  name  of  the  corporation,  address,  1356  Altgeld 
Street,  Chicago,  for  "transfer  and  permission  to  move  establishment.* 
The  applicant  is  described  as  a  "manufacturer  and  bottler  of  soft 
drinks**  It  recuested  the  sugar  quota  of  B173  bags  per  2  mos."  to 
continue*  It  stated  that  95  bags  were  on  hand*  To  the  inquiry : 
•Explain  fully  why  you  need  this  food  item,  or  why  you  request  the 
action  in  3(b)",  applicant  answered;  "Frank  X.  Mayer,  sole  proprietor 
of  Sunset  Valley  Orange  0©t#  not  inc.,  is  a  manufacturer  and  bottler 
of  non-carbonated  soft  drinks  with  an  establishment  for  such  purposes 
at  3357  I.  Clifton  Ave*,  and  is  presently  a  user  of  sugar  ration 
evidences  and  certificates*  Mr,  Mayer  has  contracted  to  purchase 
and,  upon  approval  of  this  application,  will  purchase  the  entire 
capital  stock,  eauipment  inventory,  establishment,  good  will  and 
all  other  assets  of  Superior  Beverage  Co.,  Inc.,  now  located  at 
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1356  Altgeld  St.  Uoon  aeouisitlon  of  Superior  Beverage  Co.,  Inc., 
as  aforesaid,  fcr.  Mayer  proposes  to  sell  ©nd  dispose  of  a  part 
of  the  nftta  equipment  of  superior  Beverage  Co.,  Inc.,  and  move 
the  establishment  of  Superior  Beverage  Co.,  Inc.,  to  the  premises 
of  Sunset  Valley  Orange  Co.,  not  inc.,  that  Is  338?  M.  Clifton  Ave. 
This  is  an  application  for  the  transfer  and  use  of  the  present  sugar 
inventory,  present  and  future  sugar  ration  evidenoes  and  certificates 
of  Superior  Beverage  Co.,  Inc.,  to  Frank  X,  Mayer.  Mr.  Mayer  will 
continue  the  business  of  superior  Beverage  Co.,  Inc.,  at  the 
plant  and  establishment  of  Sunset  Valley  Orange  So.,  not  inc.,  at 
3357  I,  Clifton  Avenue,  using  in  whole  or  In  part  the  equipment  of 
Sunset  Valley  Orange  Co.,  not  inc.  The  identity  of  Superior  Beverage 
Co.,  Inc.,  will  continue  insofar  as  the  use  of  sugar  ration  evidences 
and  certificates  end  other  ration  commodities  are  concerned,  and 
the  sugar  allotted  to  Suoerior  Beverage  Co.,  Inc.,  will  be  used  in 
the  manufacture  of  bottled  soft  drinks  under  the  label,  brand  and 
trade  names  as  Frank  X.  Mayer  shall  designate,  fhe  products  will 
serve  the  same  class  of  customers  and  in  substantially  the  same 
geographical  territory. as  are  now  being  served  by  Superior  Beverage 
Co.,  Inc.,  at  their  present  address.  It  is  not  intended  to  merge 
or  combine  the  sugar  ration  evidence©  or  certificates  of  Superior 
Beverage  Co,,  Inc.,  with  those  of  Sunset  Valley  Orange  Co.,  not  inc., 
and  Superior  Beverage  Co.,  Inc.,  will  continue  to  exist  and  operate 
as  a  separate  entity  and  corporation  from  Sunset  Valley  Orange  Co., 
not  inc.  All  addresses  contained  herein  are  located  In  Chicago, 
Illinois. ■ 

Defendant  maintains  that  the  contract  sued  upon  le  part 
/  of  a  fraudulent  scheme  to  avoid  and  "defeat  the  operation  of  the 
Regulations  of  the  Office  of  Price  Administration8  and  that  olain- 
tiff  * should  not  be  permitted  to  profit  by  his  own  wrong,0  Plain- 
tiff answers  that  "fraud  or  illegality  -me   not  an  issue  or  defense 
raised  under  the  pleadings. *  A  perusal  of  the  pleadings  shows 
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that  defendant.  In  his  answer,  averred  the  Illegality  of  the  trans- 
action. Plaintiff  recognized  this  in  his  reply,  wherein  he  stated 
that  he  denied  that  "the  agreement  was  contrary  to  the  rationing 
laws  of  the  United  states  of  America*,  and  denied  that  it  was 
illegal.  Plaintiff  also  asserted  that  the  O.P.A.,  upon  application 
of  the  parties,  approved  the  transfer.  Furthermore,  the  transcript 
shows  that  in  the  trial  the  oartles  understood  that  the  illegality 
of  the  transaction  was  an  issue,  fhe  court  also  gave  to  the  Jury, 
at  the  request  of  defendant,  instructions  that  under  the  law  plain- 
tiff could  not  "recover  on  a  contract  entered  into  contrary  to  the 
lave  of  the  United  States  of  America"  and  that  if  the  Jury  found 
from  the  evidence  that  the  agreeaent  of  October  1£,  1943  was  contrary 
to  the  laws  of  the  United  states  of  Aaeriea§  plaintiff  could  not 
recover,  fhe  attorneys  for  the  respective  parties  also  read  to  the 
court  and  Jury  excerpts  from  the  Regulations  and  interpretative 
bulletins  issued  by  the  Q.P.A,,  and  In  the  trial  court  and  here  base 
their  respective  arguments  as  to  the  validity  and  Invalidity  of  the 
transaction  on  these  excerpts.  From  all  this  it  is  apparent  that 
both  parties  understood  that  the  chief  contention  in  the  trial  was  as 
to  whether  the  parties  entered  into  an  illegal  transaction. 

.'here  it  appears  that  the  contract  sought  to  be  enforced 
is  against  public  policy,  its  validity  is  not  waived  by  failure  to 
plead  it,  and  such  a  defense  may  be  urged  for  the  first  time  in  a 
reviewing  court,  Berge  v.  Sent*.  366  111.  &S8;  Voelt  v.  Vook.  365  111, 
432;  Me ■ sick  v.  JBJgg  &  Co..  310  111.  App.  126,  »o  principle  of  law 
is  better  settled  than  that  a  party  to  an  illegal  contract  cannot 
come  into  a  court  of  law  and  ask  to  have  hie  illegal  objects  carried 
out;  nor  can  he  set  up  a  case  in  which  he  must  necessarily  disclose 
an  illegal  purpose  as  the  groundwork  of  hie  claim.  The  law  will  not 
aid  either  oarty  to  an  Illegal  agreement.  It  leaves  them  where  it 
finds  them,  While  it  may  not  always  seem  an  honorable  thing  to  do, 
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a  party  to  an  illegal  agreement  is  permitted  to  set  up  the  illegality 
as  a  defense,  even  though  he  say  be  alleging  hie  own  turpitude.  In 
some  cases  relief  will  be  ©f forded  where  the  parties  are  not  equally 
at  fault,  as  where  the  party  asking  to  be  relieved  was  induced  to 
enter  into  the  agreement  by  means  of  fraud,  duress  or  undue  influence 
of  the  other.  It  is  generally  held  that  if  there  is  a  repudiation 
before  an  Illegal  contract  is  executed,  the  money  paid  may  be  reclaimed, 
for  there  is  a  locus  goenltentlae.  There  are  other  exceptions  to  the 
general  rule.  3ee  17  C.  J.  S.  Sees.  2?2  to  278.  The  rule  which 
forbids  the  introduction  of  parol  evidence  to  contradict,  to  add  to,  or 
vary  a  written  Instrument  does  not  extend  to  evidence  offered  to 
show  that  the  contract  was  made  in  furtherance  of  objects  forbidden 
by  statute,  by  the  common  law,  or  by  the  general  policy  of  the  law; 
and  this  is  true  even  though  the  writing  expressly  provides  that 
nothing  but  itself  shall  be  considered.  This  rule  is  a  necessary  one, 
for  otherwise  the  most  nefarious  transactions  might  be  protected  by 
written  instruments  on  the  face  of  which  no  vice  is  apparent.  In 
accordance  with  this  rule  parol  evidence  is  admissible  to  show  that, 
although  the  writing  evidencing  a  transaction  is  legal  on  its  face, 
the  real  transaction  is  tainted  with  usury;  or  that  a  contract  valid 
on  its  face  was  intended,  not  as  a  commercial  transaction,  but  aa 
a  mere  wager  on  the  future  state  of  the  market*  However,  a  mere 

intention  to  violate  the  law  in  connection  with  matters  covered  by 
the  writing  cannot  be  shown  by  parol,  where  there  is  no  taint  of  il- 
legality in  the  contract  actually  made,  nor  is  it  permissible,  under 
such  circumstances,  to  show  &   violation  of  law  in  carrying  out  the 
contract,  32  G«  J.  8.,  Evidence,  Sec.  983.  Morrlasey  v.  Morrlssey. 
299  111,  App.,  19  H.  K.  (2d)  838, 
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/  The  issue  presented  to  the  Jury  was  whether  the  trans- 

action wee  illegal  in  th? rt  it  violated  the  Emergency  rice  Control 
Act  end  the  Regulations  issued  thereunder.  Defendant's  counterclaim 
for  the  return  of  the  $500  paid  has  keen  abandoned.  The  emergency 
Price  Control  Act  of  1948  declares  that  in  the  interest  of  national 
defense  and  security  and  the  effective  prosecution  of  the  war,  the 
purposes  of  the  act  are  to  stabilise  prices  and  to  prevent  specu- 
lative, unwarranted  and  abnormal  Increases  in  prices  and  rent & j  to 

eliminate  and  prevent  profiteering,  hoarding,  manipulation  and 
/ 

speculation  and  other  disruptive  practices  resulting  from  abnormal 
market  conditions  or  scarcities  caused  by  or  contributing  to  the 
national  emergency.   The  act  provides  that  it  will  be  unlawful, 
regardless  of  any  contract,  agreement,  lease  or  other  obligation 
theretofore  or  thereafter  entered  into,  for  any  person  to  sell  or 

deliver  any  commodity,  or  in  the  course  of  trade  or  business,  to  buy 

or  receive  any  commodity,  or  to  demand  or  receive  mny   rent  for  any 

defense  area  housing  accommodations,  or  otherwise  to  do  or  to  omit 

to  do  any  act,  in  violation  of  any  regulation  or  order  under  the  act, 

or  of  any  price  schedule  effective  in  accordance  with  the  provisions 

of  the  act,  or  to  offer,  solicit,  attempt  or  agree  to  do  any  of  the 

"foregoing.*  The  act  created  the  Office  of  Price  Administration 

under  the  direction  of  an  administrator,  ffee  act  provides  for  its 

enforcement  and  for  penaltiee  for  its  violation. 

During  the  trial  the  attorney  for  defendant  read  to  the 

Jury  what  he  described  as  "paragraph  1407.144*  of  the  O.P.A 

regulations  as  follows* 

"Transfer  of  establishment.  If  an  entire  establishment 
including  the  good-will,  is  transferred  to  a  person,  the  sugar 
inventory  of  the  establishment  may  be  transferred  to  such  person 
without  the  surrender  of  certificates  or  stamps,  *  *  *  An 
establishment  acouired  by  transfer,  which  Is  continued  in  substan- 
tially the  eame  manner  as  orior  to  the  transfer,  shall  be  entitled 
to  receive  certificates  at"  the  time  of  registration  and  thereafter, 
and  to  take  deliveries  of  sugar  to  the  same  extent  eb  orior  to  the 
transfer.  All  certificates  and  stamps  held  by  the  establishment 
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at  the  time  of  transfer  shall  be  surrendered  by  the  person  acquiring 
the  establishment,  to  the  Board  having  jurisdiction  over  the 
establishment.  At  the  time  of  such  surrender,  if  the  establishment 
is  being  continued,  such  oerson  may  aooly  for  replacement  certifi- 
cates authorizing  deli varies  of  an  amount  of  sugar  equal  to  that 

authorized  by  the  surrendered  certificates  and  a tamos.  The  applic- 
ation therefor  shall  be  made  to  the  Board  on  Q.P,A»"  Form  No.  R  315 
by  such  person  or  his  authorized  agent.  Replacement  certificates 
shall  be  issued,  after  transfer,  only  if  the  establishment  is  to 
be  continued  in  substantially  the  same  form," 

the  attorney  for  plaintiff  read  to  the  Jury  what  he  described  as 

"Be*.  1407, 1MB  of  a  bulletin  issued  by  the  C.P.A,,  with  reference 

to  transfer  establishments  and  the  use  by  industrial  users  of 

sugar,"  as  follows: 

"As  long  as  the  good-will  of  the  seller  of  a  transfer 
establishment  is  actually  purchased,  it  is  not  material  that  the 
purchaser  chooses  not  to  exploit  the  advantages  of  the  seller* s 
name,  trade-names  and  trade  marks,  *  *  *  Production  of  different 
bottled  beverages  by  transfer  establishment.  A  beverage  eompany- 
ae  transferee  of  the  establishment  of  another  beverage  company, 

may  comply  with  the  requirements  of  Section  1407-144B.  even 

though  it  uses  the  sugar  alloted  on  the  basis  originally  established 

by  the  latter  company  for  the  production  of  its  own  beverage, 
having  a  different  formula  and  trade,  name,  *  *   *  Replacement 
certificates  may  oe  issued  to  a  transfer  establishment  pursuant  to 
Section  1407-144B  only  after  the  transferee  has  registered  the 
establishment  and  has  made  the  following  statements  on  C,P,A,  form 
R  315  under  Section  1407-144B  and  then  only  if  the  Board  is  satis- 
fied as  to  their  truth:  (1)  That  the  establishment,  including 
equipment,  good-will,  sugar  inventory  and  sugar  ration  evidences 
on  hand,  have  been  acquired  by  the  transferee;  (2)  that  the 
transfer  establishment  will  continue  to  ?©rve  the  same  general 
class  of  customers  in  the  es&me  ares  served  by  it  before  the  trans- 
fer; (3)  that  the  establishment  will  continue  to  oroduce  the  same 
product  or  products,  although  not  necessarily  under  the  same  trade- 
name; (4)  Requirement:  that  the  equipment  of  a  transferred  estab- 
lishment be  continued  in  use  after  the  transfer  has  been  revoked 
although  representations  concerning  the  requirements  (£)  and  (3), 
stalted  above,  need  not  be  repeated  on  subsequent  application  for 
sugar  purchase  certificates.  The  transfer  establishment  shall  be 
entitled  to  receive  certificates  and  make  delivery  of  sugar  to 
the  same  extent  m  the  establishment  might  have  done  prior  to  the 
transfer,  only  as  long  as  the  Board  1®  satisfied  that  the  transfer 
establishment  is  continuing  to  make  such  commodities.  The  term 
•  equipment  %  as  used  herein  means  the  essential  sugar  using 
equipment  of  the  business, * 

In  order  to  determine  whether  the  transaction  was  illegal, 

we  look  to  the  substance  rather  than  the  form.  It  will,  therefore, 

be  necessary  to  discuss  the  circumstances  surrounding  the  transaction* 
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Plaintiff  entered  the  soft  drink  bottling  business  in  193?  under 
the  name  of  haddock  Club  Beverage  Company,  in  which  he  was  a  partner 
with  fcarl  Pierce.  On  April  21,  1941  a  certificate  of  incorporation 
was  Issued  by  the  Secretary  ©f  State  to  the  Superior  Beverage  So., 
Inc.,  with  100  shares  of  no  par  value  capital  stock  to  be  Issued 
for  $1,000.  Plaintiff  Palmer,  Sari  Pierce  and  a  man  named  Stephen 
Peters  were  the  incorporators,  fhe  corporation  was  to  manufacture 
and  sell  soft  drinks.  It  took  over  the  assets  of  the  Paddock  Club 
Beverage  Company  and  continued  with  the  business  at  the  same  address, 
1356  Altgeld  street,  Chicago,  without  the  addition  of  any  new  equip- 
ment. Plaintiff  was  president  and  treasurer  and  owned  all  of  the 
capital  stock.  The  corporation  manufactured  carbonated  soft  drinks. 
Defendant  had  been  a  manufacturer  of  fruit  juices  and  syrups  since 
1935  and  has  been  manufacturing  soft  drinks  of  all  kinds.  In 
September,  1943  he  was  in  the  business  of  manufacturing  soft  drinks 
under  the  name  of  Sunset  Valley  Orange  Co.,  not  inc.,  at  335?  North 
Clifton  Avenue,  and  had  been  for  about  five  years.  His  product 
was  distributed  all  over  Chicago  from  that  address.  He  had  a  sugar 
quota.  He  did  not  manufacture  carbonated  drinks,  fhe  respective 
places  of  business  were  &  little  more  than  &   mile  apart,  fhey 
were  under  the  jurisdiction  of  different  0.P.&,  local  rationing 
boards.  Plaintiff  and  defendant  had  known  one  another  for  several 
years,  but  had  had  no  business  together*  Prior  to  going  into  the 
soft  drink  business,  defendant  had  been  in  the  investment  business 
for  two  years,  and  had  been  employed  by  the  Trustees  System  for 
about  15  months. 

There  was  a  conflict  in  the  testimony  as  to  whether 
defendant  approached  plaintiff,  or  plaintiff  approached  defendant. 
Plaintiff  testified  that  he  wanted  to  go  out  of  business  and  that 
his  first  conversation  with  defendant  was  at  the  corporations 
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plant  an  Altgeld  Street  about  the  middle  of  August,  1943.  The 
parties  stimulated  that  the  rationing  of  sugar  went  into  effeet 
on  April  21,  1942,  In  1943  the  ration  coupons  were  issued  for  two 
month  periods.  Thus,  there  was  an  allowance  to  the  corporation  for 
the  two  months  of  September  and  October  and  for  the  two  months  of 
November  and  December.  In  1944  the  rationing  was  for  periods  of 
three  months.  Plaintiff  testified  that  he  told  defendant  he  wanted 
,711,500  for  the  business  and  that  defendant  proposed  to  buy  on  a 
plan  that  contemplated  the  amount  of  business  that  should  be  done 
with  the  amount  of  materials  ha  could  get;  that  defendant  estimated 
that  a  100  pound  bag  of  sugar  would  make  100  gallons  of  finished 
pop  in  53  oases  and  offered  15jj  per  case,  to  which  plaintiff  would 
not  agree;  that  then  defendant  raised  it  to  20j£  per  case;  that  there 
was  further  discussion;  that  plaintiff  suggested  30  eases  at  20<! 
per  case,  or  £©#00  per  100  pound  bag  of  sugar;  that  the  latter  figure 
wme  agreed  on;  that  the  matter  of  drafting  papers  was  left  to  their 
respective  lawyers.  Defendant  testified  that  after  he  first  spoke 
to  plaintiff  on  the  telephone,  the  latter  called  on  him  at  hie 
(defendant's)  olant;  that  they  discussed  the  matter  generally;  that 
at  the  invitation  of  plaintiff,  defendant  went  over  the  next  day 
and  was  shown  around  the  plant;  thnt  plaintiff  said  that  he  had 
quit  the  bottling  business  and  was  selling  syrups;  that  he  wanted 
to  make  something  out  of  his  sugar  quota;  that  plaintiff  showed  hia 
how  he  mixed  and  piped  syrup  with  a  rubber  hose  into  barrels  set  on 
a  truck  and  said  he  did  nothing  but  sell  the  sugar  or  syrup;  that 
he  offered  to  sell  defendant  syruo  at  11,00  per  gallon;  that  plain- 
tiff told  him  that  if  he  did  not  waat  to  buy  the  syrup,  he  could 
buy  the  sugar  at  double  the  celling  price;  that  defendant  said  the 
Q.F.A,  would  not  permit  a  deal  of  that  nature;  thr.t  sooner  or  later 


t 
i 

*t 

i  Sands  to?  no  fouls 

,  fie 

■ 

At  *rol  OOfi  4 
urf  *»r»  *nt*c*s  Of  indi  aalc 

be  "   Jfttfcwi  eitt  riJi* 

;Jcr  el 

'■..*'     .;.•-■"    !:  '  ■.■:.;.'.-■     1    r:'-     ;  Tirlr     *     '     '     r~        HWftrfi    1AV    fri 

5*.  «/d  wll* Sod  »itf   J 

#9SiO*    9^. air 

fcii  »ri  M-.3   aaa  flfowrJ   a 
-«J  id 

->W    .A.     . 


13 

they  would  be  found  out;  that  plaintiff  replied  that  his  lawyer  eould 
draw  a  eentraot  eo  as  to  make  It  look  legal  and  deceive  the  O.P.A.; 
that  in  that  way  they  ooold  dc  business  at  -8.00  over  the  celling 
price,  or  $12  par   100  pound  bag  of  sugar;  that  he,  olaintiff,  would 
get  in  touch  vlth  his  lawyer  and  discus*  as  to  how  a  contract  could 
be  drawn  to  stake  the  transaction  look  legal;  and  that  he  would  then 
let  defendant  know  what  the  next  step  would  be.  Plaintiff  denied 
that  he  sailed  defendant  up.  He  said  that  defendant  ©am©  to  him  in 
the  first  instance.  Plaintiff  testified  that  defendant  asked  him 
how  many  customers  he  had;  that  he  told  his  about  1,80©;  that  he 
told  blot  there  were  some  outstanding  accounts  receivable;  that  defendant 
inquired  about  the  labels;  that  plaintiff  told  him  there  were  one 
million  labels  on  hand;  that  the  corporation  had  a  brand  known  as 
"Superior"  sold  in  quarts,  and  a  cheaper  product  called  "Piccadilly 
Club";  that  the  "Superior*  brand  was  used  since  1940  and  the  "Piccadilly 
Club"  sinee  1937J  and  that  in  1943  they  had  1,20©  customers  and  sold 
to  grocery  stores,  liquor  stores,  pop  stands  and  a  few  taverns. 
Plaintiff  denied  that  he  told  defendant  that  on  August  13,  1943  he  was 
shut  down  and  was  making  only  syrjtp,  and  denied  thet  he  discussed  the 
Q.P,A  with  him  on  that  date.  However,  on  cross-examination,  plaintiff 
testified  that  he  *ouit®  his  business "about  the  middle  of  August,  1943". 
In  answer  to  the  questions  "Did  you  tell  him  on  that  occasion,  on 
August  15,  1943,  that  you  were  shut  down  and  you  were  only  making 
synp?",  he  answered:  "No,  X  did  not."  He  was  then  asked:  "wturt  was 
the  faot  as  to  what  your  operations  were  on  that  date**  He  answered 
by  the  following  inquiry:  *tfp  to  that  day**  His  attorney  then  said: 
"Yes,"  He  then  answered:  "We  had  no  delivery  truck  and  we  were  selling 
flavored  syrups, • 

defendant  testified  that  about  September  20,  1943  plaintiff 
told  him  that  he  had  made  an  appointment  with  his  (plaintiff's) 
attorney  at  the  latter1 s  office;  that  in  the  meantime  defendant  arranged 
with  his  (defendant's)  attorney  about  seeing  plaintiff's  attorney  in 
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order  to  secure  information  on  the  nature  of  the  deal;  that  on 
September  S9,  1943  the  parties  met  In  the  office  of  the  attorney 
for  plaintiff;  that  the  attorney  for  plaintiff  had  worked  oat  the 
details  of  the  transaction  with  defendant's  attorney;  that  the 
latter  withdrew  from  his  brief  ease  the  application  to  the  C.P.A., 
and  said  he  had  prepared  it  and  would  handle  it  through  the  O.P.A,} 
that  other  papers  were  on  the  desk  Of  plaintiff* s  attorney;  that 
on  September  £9,  1945  the  parti da  signed  the  application  to  the 
O.P.A,  affecting  the  sugar  rights  of  the  corporation,  a  preliminary 
agreement  between  plaintiff  and  defendant  covering  the  sale  of 
the  capital  stock  and  other  matters  and  a  bill  of  sale  from  the 
corporation  to  defendant.  The  bill  of  sale  executed  on  September  29# 
1943  from  the  Superior  Beverage  Go.,  Inc.,  by  plaintiff  as  its 
president  to  defendant,  recited  that  for  the  consideration  of  2,880 
it  conveyed  and  sold  to  defendant  "all  assets,  equipment,  good  will, 
tre3c,  accounts  receivable,  sugar  inventory  and  all  stock  on  hand, 
including  specifically  £40  one  hundred  pound  bags  of  sugar  which 
the  corporation  now  has  on  hand";  that  plaintiff  "warrant®  that 
the  said  corporation  now  has  on  hand  240  one  hundred  pound  bags  of 
sugar";  that  "simultaneous  with  the  execution  of  this  bill  of  sal®, 
the  parties  hereto  have  executed  and  shall  deliver  to  the  Office 
of  Prlee  Administration  special  application  ration  food  commodities 
number  R315,  dated  eptember  39,  1943  and  signed  by  the  parties 
hereto  for  permission  to  move  .said  establishment  now  located  at 
1356  Altgeld  Avenue  to  335?  $orth  Clifton  Avenue  and  to  transfer 
sugar  ration  evidences  and  certificates" for  use  of  the  Superior 
Beverage  Company,  Inc.,  a  corporation  at  said  new  address.  If  said 
application  or  transfer  is  approved  or  granted  within  thirty  days, 
the  said  frank  Mayer  shall  have  the  right  to  purchase  all  outstanding 
capital  stock  of  said  corporation.  If  said  application  is  not  acted 
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upon  within  thirty  days  from  date  hereof,  or  shall  be  rejected  op 
not  granted  within  thirty  days  hereof,  the  corporation  shall  he 
entitled  to  repurchase  everything  conveyed  under  this  bill  of  sale 
at  the  sa;ae  consideration  herein  expressed,  minus  the  value  of  any 
consumable  articles  used  during  the  said  period." 

In  the  preliminary  agreement  signed  by  the  parties  on 
September  29,  1943  defendant  agreed  to  "redonvey*  to  the  corporation 
all  of  the  assets  conveyed  by  the  bill  of  sale,  should  the  special 
application  to  the  0.?*a  be  rejected  or  not  granted.  'Therein  the 
parties  further  agreed  that  in  the  event  the  application  should  be 
granted  within  50  days,  defendant  would  purchase  from  Plaintiff  all 
of  the  capital  stock  of  the  corporation,  being  100  shares;  that 
should  such  application  be  granted  before  the  sugar  quota  falling 
due  after  the  date  of  the  contract  was  determined,  defendant  would 
pay  %-§O0,  plus  the  proceeds  of  the  sale  of  the  equipment  of  the 
corporation,  and  plus  an  amount  st|ual  to  |f  per  "hundred  pound  bag 
of  sugar  available  to  the  Superior  Beverage  Go,  Inc.,  under  all 
future  quotas  available  for  the  duration  of  sugar  rationing  hy   the 
Federal  Government. *  The  agreement  further  provided  that  should 
the  application  be  granted  "after  the  quota  due  on  the  next  date 
following  the  execution  of  this  agreement  shall  be  determined, * 
defendant  should  pay  #500  "plus  an  amount  equal  t©  $0  per  one 
hundred  pound  bag  of  sugar  available  under  the  quota  for  that  period, 
and  an  amount  equal  to  #d  per  one  hundred  pound  bag  of  sugar  available 
under  all  future  quotas  for  the  duration  of  sugar  rationing  by  the 
Federal  Government,  and  the  proceeds  of  the  sale  of  the  equipment 
as  aforementioned. a  The  preliminary  agreement  concluded  by  stating 
thst  uoon  the  amplication  for  transfer  being  granted,  the  parties 
would  execute  a  written  agreement  containing  n substantially  the 
terms  heretofore  mentioned. * 
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Plaintiff  denied  that  hi a  attorney  stated  thet  ha  had 
C.P.A  connections,  or  that  he  was  an  expert  in  G.P.A.  matters,  or 
that  he  would  take  care  of  putting  the  application  through  for  O.P«A. 
approval.  Plaintiff  testified  that  the  then  attorney  for  defendant  said 
that  he  would  take  the  contract  for  approval  to  the  C*?,A;  that 
the  application  form  to  the  Q»P,A,  for  the  transfer  was  brought  in 
by  the  attorney  for  defendant  and  entirely  made  out,  except  for 
the  signature  and  date;  and  that  there  was  no  other  diseussion 
about  G.P.A  on  September  29,  1943,  The  then  attorney  for  defendant 
did  not  testify  in  the  case  and  no  explanation  was  given  as  to  why 
he  was  not  called  by  either  party. 

On  Saturday,  October  2,  1943,  three  days  after  the  execution 
of  the  preliminary  agreement  and  bill  of  sale,  the  corporation,  by 
plaintiff  as  its  president,  wrote  a  letter  to  the  Sugar  Supoly 
Corporation,  326  west  Madison  Street,  Chicago,  stating  that  defendant, 
the  owner  of  Sunset  Valley  Orange  Go.,  335?  North  Clifton  Avenue, 
Chicago,  had  purchased  all  assets  of  the  corporation  including 
receivable  sugar  inventory,  specifically  34,000  pounds  of  sugar, 
warehoused  by  the  addressee  in  the  name  of  Superior  Beverage  Co., 
Inc.,  1356  West  Altgeld  street,  Chicago;  thet  the  transaction  was 
authorised  by  a  resolution  of  the  Board  of  Directors  and  approved 
by  the  stockholders.  It  directed  the  adressee  to  transfer  the  24#Q00 
pounds  of  sugar  to  defendant  and  stated  that  It  was  directing  defendant 
to  make  payment  for  the  sugar  in  the  amount  of  1,440,  less  1%   discount, 
direct  to  the  addressee.  On  the  same  day  the  corporation,  by 
plaintiff  as  president,  also  wrote  a  letter  to  defendant  authorizing 
and  directing  him  to  oay  to  the  Sugar  Supply  Corporation  *1,440, 
less  Hli  net  $1,425,60,  for  24,000  pounds  of  sugar,  "which  is  our 
present  sugar  inventory  and  warehoused  by  the  Sugar  Supply  Corpor- 
ation in  our  name."  The  letter  stated  further  that  In  compliance 
with  the  bill  of  sale  executed  September  29,  ?„943,  It  had  Instructed 
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the  Sugar  Supply  Corporation  to  transfer  "our*  sugar  Inventory  of 
24,000  pounds  held  In  stock  by  Sugar  Supply  Oorporation  to  defendant, 
doing  business  as  Sunset  Valley  Orange  Co.  The  letter  concluded j 
"The  payment  of  #1,440  is  deductible  from  the  total  amount  of 
§2,880,  which  leaves  a  balance  of  1,440  to  be  paid  directly  to  us*8 
Pursuant  to  the  agreement,  bill  of  sale  and  letters,  defendant  on 
October  2,  1945  mailed  his  ehenk  for  il,  425.60  to  Sugar  Supply  Cor- 
poration in  payment  for  24,000  rounds  of  sugar  at  54   P*r  oound, 
lees  1*  discount.  The  check  was  endorsed  by  the  drawee  and  paid  in 
due  course*  On  the  same  day  defendant  Issued  and  delivered  his 
check  for  1,440,  drawn  in  favor  of  the  Superior  Beverage  Co.,  Ino,, 
which  was  endorsed  in  the  name  of  the  corporation  by  plaintiff  and 
paid  on  Monday,  October  4,  1943* 

Plaintiff  testified:  BI  received  the  money  on  that  check 

for  $1,440  dated  October  2,  1943,  issued  to  Superior  Beverage 
Conroany,  signed  by  Prank  Mayer.  I  received  that  for  the  Superior 
Beverage  Comoany.  fhat  was  in  payment  for  the  lose  of  time  that  I 
was  closed  down  when  we  first  made  our  agreement.  It  was  for  expenses 
that  accrued  during  the  time  that  I  was  closed  down;  and  whatever 
else  might  be  left  from  that,  was  to  go  for  a  part  payment  of  the  deal. 
There  were  two  checks,  I  don't  know  which  one  was  for  sugar*  I 
cannot  distinguish  between  the  two.  I  can't  say  whether  that  cheek 
was  for  sugar  or  not**  The  two  cheeks  mentioned  by  plaintiff  were 
the  one  for  11,440  and  the  one  for  £500  mentioned  in  the  contract 
of  October  12,  1945.  In  the  affidavit  filed  in  the  case  in  opposition 
to  a  motion  by  plaintiff  for  a  summary  judgment,  on  December  21,  1944, 
sworn  to  before  a  notary  public  in  Florida,  defendant  stated  that 
he  "never  paid  12,800  or  any  other  sum  as  recited  in  said  bill  of  sale** 
It  is  obvious  from  a  reading  of  the  record  that  there  is  no  dispute 
that  the  $1,440  was  paid  to  the  plaintiff  through  the  medium  of  the 
corpor  tion.  The  affidavit  merely  denied  that  the  ©2,800  was  paid 
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"as  recited  in  said  bill  of  sale,*  Both  parties  testified  that  the 
nosey  represented  by  the  cheek  for  1,440  was  reoeived  and  retained 
by  plaintiff.  «hen  plaintiff's  attorney  interrogated  defendant  as 
to  the  affidavit  made  in  Florida,  he  answered  that  he  "never  paid 
$2,800  to  Mr.  Palmer."  Photostatic  copies  of  the  three  checks  are 
in  the  record.  It  is  clear  that  >2,880  was  not  T>aid  to  plaintiff. 
The  sua  of  «1,440  was  paid  to  plaintiff  through  the  medium  of  the 
corporation  and  the  sua  of  $1,426.60  wae  paid  to  the  Sugar  Supply 
Corpora tion.  Pursuant  to  the  letter  from  the  corporation,  signed 
by  plaintiff,  and  the  checks  for  1,440  to  the  Superior  Beverage 
Company  (and  then  to  oialntlff),  and  II, 425*80  to  the  Sugar  Supply 
Corporation,  defendant  received  delivery  of  24,000  pounds  of  sugar 
froa  the  inventory  of  the  Superior  Beverage  Company* 

The  next  meeting  of  the  parties  occurred  at  %h&   office  of 
plaintiff's  attorney  on  October  12,  1943.  Plaintiff  testified  that 
Mr,  Eieendrath,  then  the  attorney  for  defendant,  brought  to  the 
meeting  a  drafted  agreement  which  he  withdrew  from  hie  brief  ease 
stating t  "I  have  secured  the  approval  of  the  C.P.A  and  we  can  go 
ahead  with  the  sale.11  After  some  changes  in  the  agreement,  it  was 
signed.  The  purpose  of  the  meeting  was  to  carry  into  execution  the 
terms  of  the  preliminary  contract  and  bill  of  sale  made  on  September 
29,  1943,  which  were  conditioned  upon  the  approval  by  the  G.p.A  of  the 
application  to  transfer  the  sugar  quota  of  the  Superior  Beverage 
Company.  So  written  approval  by  the  O.P.A,  is  shown  in  the  record. 
The  O.F.A.  later  issued  a  Quota  certificate  dated  Hovsmber  1,  1943 
certifying  that  the  Superior  Beverage  Co.,  33S7  North  Clifton  Avenue, 
Chicago,  was  authorized  to  accept  delivery  of  1§,840  pounds  of  sugar 
at  a  ©rice  not  to  exceed  the  maximum  price  established  by  that  office. 
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The  certificate  was  to  cover  the  months  of  November  and  December,  1942. 
The  oonferenoe  in  Mr.  Alswang*s  office  (attorney  for  plaintiff)  on 
Ootober  12,  1943  took  about  five  hours.  Defendant  testified  that 
much  of  the  time  was  taken  up  in  deciding  upon  the  wording  of  the 
contract  so  as  to  avoid  the  appearance  that  the  16  per  bag  of  sugar 
was  actually  for  sugar;  that  he  wanted  to  take  the  contract  to  the 
0«P.A«  for  approval,  but  that  plaintiff's  attorney  "outargued*  his 
iwyer;  and  that  at  the  end  of  the  day  his  resistance  was  broken  down 
and  he  decided  to  sign  it.  He  testified  further  that  he  tried  to 
read  the  contract  through  so  as  to  understand  it,  but  that  his 
attention  was  diverted  and  he  was  unable  to  do  so.  festimony  was 
introduced  by  plaintiff  that  on  that  afternoon  there  was  no  discussion 
about  the  Q.P.A,  ether  than  the  statement  by  Mr.  Eisendrath  and  that 
the  discussion  was  concerned  with  the  duration  of  the  contract,  which 
was  finally  fixed  at  25  years,  and  about  defendant's  objection  to 
having  the  contract  bind  his  family  in  the  event  of  his  death.  Both 
plaintiff  and  Mr.  William  freeman,  an  employee  of  the  corporation  in 
1943,  denied  defendant's  testimony  that  much  of  the  afternoon  was 
taken  up  about  the  wording  of  the  oontract  so  as  to  avoid  the 
appearance  that  the  $6  v»v  bag  was  actually  for  sugar.  Plaintiff  also 
introduced  testimony  controverting  defendant's  testimony  that  plain- 
tiffs lawyer  *©utarguedn  defendant* s  lawyer,  that  defendant* s 
attention  was  diverted,  or  that  he  did  not  understand  the  contract. 
Plaintiff  turned  over  to  defendant  the  corporate  seal,  certain  record 
books  pertaining  to  its  organization  and  a  certificate  for  100  shares 
of  capital  stock* 

After  the  contract  was  signed,  olaintiff  drove  defendant 

to  the  latter* s  offioe,  where  he  gave  plaintiff  the  check  for  $500 
called  for  by  the  contract.  Defendant  testified  that  after  the 
office  was  closed  for  the  night  he  sat  down  and  read  the  oontract; 
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that  the  next  day  he  oalled  plaintiff  on  the  telephone  and  told  hia 
that  the  contract  "did  not  look  right"  to  him  and  that  he  wanted 
to  talk  it  over;  that  plaintiff  came  the  following  day;  that  defendant 
then  stated  to  plaintiff  that  he  felt  that  they  "had  got  themselves 
caught  in  a  deal  that  was  not  legal  and  that  they  might  get  in  trouble 
with  the  Q.P.A.  and  the  Government*;  that  they  should  cancel  the 
contract;  that  plaintiff  should  take  back  the  stock  certificate  for 
the  100  shares;  that  he,  plaintiff,  could  keep  the  $600  and  that 
plaintiff  said  h©  would  see  his  lawyer  ana  "see*  defendant  in  a  few 
days.  Defendant  testified  further  that  in  a  day  or  two  plaintiff 
oalled  on  hia  and  said  that  his  lawyer  had  advised  against  "can- 
cellation" or  "annulling"  the  whole  proposition;  that  he,  defendant, 
pointed  out  some  representations  made  to  the  9.P.A.;  that  olaintlff 
argued  ghat  he,  defendant,  could  make  money  by  converting  the  sugar 
into  syrup;  that  defendant  replied  that  he  did  not  "want  any  of  that 
business"  |  that  he  did  not  want  to  go  on  and  that  he  would  not 
"go  through  with  a  fake  contract ";  that  plaintiff  told  him  that  he 
did  not  care  if  he  lost  his  sugar  quota  and  that  he  was  going  to 
Mexico  to  start  a  Jewelry  Import  business.  Plaintiff  stated  that  he 
then  consulted  attorney  Bernard  Barasa.  I'rior  to  November  1,  1943 
defendant  went  to  the  Q.P*A.  and  obtained  the  sugar  quota  certificate 
for  November  ana  December,  1943.  On  November  3,  1943  h©  ^ent  it  to 
plaintiff  with  a  letter  reading:  H   am  advised  that  it  is  illegal 
for  me  to  use  these  sugar  ration  certificates,  ss  your  aopllcatlon 
of  September  89,  1943  to  the  G«$.A.  is  based  on  false  statements  and 
reports.  To  avoid  any  trouble,  I  aa  willing  to  agree  immediately 
to  an  annulment  or  cancellation  of  any  and  all  contracts  we  have 
aade,  so  you  can  make  use  of  your  sugar  ration  certificates  without 
delay  in  the  usual  manner  as  before. *  Plaintiff  placed  the  sugar 
ration  certificate  in  an  envelope  and  returned  it  to  defendant, 
who  took  it  to  Mr.  Barasa,  who  turned  it  over  to  the  O.P.A,  The 
sugar  ration  oertlfioate  was  not  used,  nor  were  any  further  sugar 
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certificates  issued  by  the  0*p,A.  to  the  Superior  Beverage  Company. 
Plaintiff  testified  th  t  he  saw  defendant  at  the  latter* e 
place  of  business  a  few  day*  after  October  12,  1943  and  again  on 
October  26,  1943;  that  defendant  wanted  to  tear  up  the  contract 
because  he  said  it  was  a  "little  bit  too  such  for  himw;  th&t  plain- 
tiff replied  that  defendant  had  two  or  three  months  to  8 think  the 
thing  over";  that  he  had  an  attorney;  that  Plaintiff  could  not  go 
out  and  sell  his  slant  at  any  time  defendant  might  think  he  should; 
that  the  sale  was  based  on  defendant's  proposition;  that  defendant 
presented  to  plaintiff  a  formal  contract  by  which  th®  transaction 
m»ght  be  rescinded*  Plaintiff  also  testified  that  at  the  meeting 
of  October  12,  1945  defendant  did  not  say  that  he  would  like  to 
have  the  contract  submitted  to  the  O.P.A.;  that  toward  the  end  of 
October,  1943,  while  in  his  automobile  in  front  of  his  nlace  of 
business,  defendant  handed  him  a  document  and  requested  him  to  sign 

it;  and  that  plaintiff  declined  to  do  so.  The  unsigned  document, 
with  a  heading  reading:   "Agreement  to  purchase  stock, *  states  that 
plaintiff,  in  consideration  of  1,  agreed  to  purchase  from  defendant 
100  shares  of  stock  of  the  corporation  at  $1  per  share,  at  any  time 
after  November  1,  1943,  upon  four  months1  prior  offering  of  the  stock, 
which  offering  could  be  made  by  registered  sail  addressed  to  plaintiff 
at  his  last  known  address;  that  upon  delivery  of  the  stock  certificate, 
all  corporate  minute  books,  records,  stock  transfer  books,  corporate 
seal  and  sugar  ration  certificates  or  evidences  of  any  other  rationed 
materials  to  which  the  corporation  might  be  entitled,  to  plaintiff 
within  15  days  after  4  months  from  the  date  of  the  original  offering, 
all  obligations  under  a  prior  agreement  between  plaintiff  and 
defendant  dated  October  12,  1943  Should  cease  and  determine,  except 
for  such  sums  as  may  be  due  and  owing  between  the  parties  on  the  date 
of  the  delivery  of  the  stock* 
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The  physical  assets  remained  en  the  premises  at  1356 
West  Altgeld  Street,  they  consisted  of  1  Model  &  Dixie  Filling 
Machine,  including  ?  pockets;  1  -  20th  Century  Washing  Machine 
complete  with  motor;  1  -  500  Gal.  MeXenna  Garbonator  complete  with 
motor  and  drive;  1  Baltimore  semi-automatic  filler  complete  with 
motor  and  attachments;  150  Gal,  Basti&n  Blessing  c&rbonator  complete 
with  motor;  1  sand  and  gravel  Filter  with  connections;  1  Stone 
Filter;  1  Seltzer  Machine;  two  500  Gal.  Water  Tanks;  1  Water  Boiler; 
1  World  Semi-automatic  labeling  machine  complete  with  motor;  and 
1  Steel  Filing  Cabinet,  These  chattels  constituted  the  entire 
equipment  of  the  Superior  Beverage  Company  and  were  sold  toy  plain- 
tiff on  February  14,  1§44  to  the  Filter  Paper  Company  for  11,100, 
He  also  sold  a  truck  for  #550.  Befendant  did  not  receive  any  of 
thie  money.  Plaintiff  endeavored  to  have  defendant  execute  a  bill 
of  sale  t©  a  purchaser  covering  the  chattels  mentioned  and  defendant 
declined  to  do  so,  Plaintiff  testified  that  defendant  did  not  ash 
him  to  deliver  the  "equipment'1;  and  that  in  the  month  of  October, 
1944  "the  people  that  were  in  there  said  that  the  machinery  had 
to  be  got  out  of  there"  and  that  they  had  to  have  the  room.  Aft er 
October  12,  1943  plaintiff  dismantled  the  equipment  and  olaoed  it 
in  a  corner  of  the  building.  The  equipment  could  not  be  operated 
when  it  was  dismantled,  and  was  never  physically  delivered  to 
defendant.  Proof  as  to  damages  was  made  by  showing  the  amount  of 
sugar  used  by  the  corporation  In  1941*  Sugar  users  were  allowed  a 
certain  percentage  of  the  amount  used  by  then  in  1941.  Plaintiff 
testified  to  the  amount  and  computed  the  amount  due  under  the 
allowance  at  |6  per  hundred  pound  bag  to  be  f?6#0?5,2O» 

Arguing  that  the  contract  does  not  violate  the  Emergency 
Price  Control  Act  or  the  Regulations  addpted  thereunder,  plaintiff 
states  that  the  record  does  not  show  that  the  0.P.A,  disapproved 
the  transaction  or  barred  the  use  of  the  sugar  to  the  Superior 
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Beverage  Company,  or  that  defendant  asked  for  a  hearing  before  any 
of  fleials  of  the  O.P.A.  He  states  that  the  permission  and  approval 
of  the  original  transfer  stands;  that  If  defendant  did  not  get 
the  sugar  available  to  the  corporation,  it  was  because  he  did  not 
call  for  it;  that  there  is  no  evidence  that  Mr.  £ieendrath  did 
not  submit  the  final  draft  of  the  contract  of  October  IP,  1943  to 
the  O.P.A.  before  he  ease  to  the  conference  at  which  it  was  signed; 
that  plaintiff  did  not  engage  In  the  beverage  business  after  the 
sale  to  defendant;  that  the  corporation,  after  the  transfer  of  the 
stock,  had  the  full  right  to  use  the  list  of  1,300  customers  and 
the  trade  name  "Superior  Brand*  and  "Piccadilly  Club"  and  the 
labels  and  good  will  built  up  during  its  continuous  operation  since 
1937;  that  the  fact  that  defendant  might  have  used  some  of  the  sugar 
to  make  a  different  tyoe  of  soft  drink,  having  a  different  formula 
and  his  own  trade  name,  Is  expressly  allawed  by  the  O.P.A.  Moguls* 
tions;  that  under  the  Regulations  none  of  the  equipment  of  the 
corporation  had  to  be  continued  in  use;  that  defendant  "did  not  need 
to  use  the  trade  marks  or  trade  names  of  the  old  corporation  if  he 
chose  not  to";  that  the  Regulations  did  not  say  that  a  transfer 
cannot  be  effected  "if  the  old  company  made  carbonated  drinks  and 
the  new  company  made  non-carbonated  drinks";  that  there  is  no 
evidence  that  defendant  could  not  at  his  plant  make  carbonated 
drinks  if  he  so  chose;  that  the  application  to  the  O.P.A.  stated 
that  defendant  would  continue  the  business  of  the  corporation  at 
the  plant  and  establishment  at  335?  Sorth  Clifton  Avenue  using  is 
whole  or  in  part  the  equipment  of  the  Sunset  Valley  Orange  Co.,  not 
inc.,  and  the  sugmc  alloted  to  Superior  Beverage  Co.,  Inc.,  would 
be  ueed  in  the  manufacture  of  bottled  soft  drinks  under  the  label, 
brand  and  trade  names  as  defendant  should  designate;  that  with 
referenee  to  the  statement  that  the  "products  will  serve  the  same 
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class  of  customers  In  substantially  the  same  geographical  territory," 
the  fact  is  that  the  oorooration,  before  the  transfer,  and 
defendant's  establishment  were  a  few  blocks  apart;  that  a  compar- 
ison of  the  amplication  and  the  O.iVA.  Regulations  in  effect  at  the 
time  shows  the  good  faith  of  the  m  rties  at  the  time  in  laying 
the  natter  before  the  O.P.A.;  thst  defendant  diS  not  go  to  Mr. 
Barasa  for  an  opinion  on  the  legality  of  the  contract,  but  for 
the  purpose  of  (seeking  a  method  to  svoid  it;  that  no  contention  is 
made  by  reference  to  any  O.P.A.  Regulation  or   interpretative 
bulletin  th&t  the  royalty  payment  for  the  stook  based  on  the  future 
business  and  calculated  by  the  amount  of  critical  materials 
available  is  prohibited;  that  the  plaintiff  wanted  to  sell  his 
plant  outright  because  of  ill  health;  that  he  quoted  a  flat  price; 
that  defendant  admitted  that  plaintiff  asked  him  for  a  figure; 
that  defendant  chose  to  work  out  a  deal  thereby  he  would  pay  a  small 
consideration  for  the  stock  and  base  the  future  payment  upon  the 
amount  of  business  he  oould  do,  it  being  generally  known  at  the 
time  that  the  amount  of  soft  drinks  th&t  could  be  made  and  sold 
depended  upon  the  critical  materials;  thst  he  wanted  the  orlvilege 
of  using  the  sugar  in  his  own  products  if  he  deemed  it  advisable, 
which  was  his  right  according  to  the  Regulations  in  existence} 
that  plaintiff  had  no  way  of  determining,  since  the  oroduets  and 
business  would  be  Intermingled,  just  what  amount  of  business  would  be 
done  on  the  basis  of  the  Superior  Beverage  Company  and  what  amount 
of  business  would  be  done  on  the  basis  of  the  Sunset  Valley  Orange 
Company;  that  "he  could  not  stand  over*  defendant  and  tell  the 
amount  of  business  he  would  do;  that  the  formula  upon  which  the 
future  oayments  were  to  be  made  was  then  worked  out  based  upon  the 
business  experience  of  both  omrties;  that  the  contract  was  drafted 
outside  of  Mr.  Alswang1 s  office;  that  it  was  brought  to  that  office 
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by  sir,  &ieendrath;  th-t  If  the  0.?.A.  had  deemed  the  method  of 
payment  for  the  transfer  important,  it  would  have  so  provided  by 
regulation;  that  payment  for  the  "took  could  have  been  made  by 
defendant  either  as  a  flat  sum  or  upon  a  royalty  basis ;  that 
defendant  chose  the  latter  method;  that  the  deal  was  closed  upon 
this  method;  and  thst  defendant  should  not  be  permitted  to  esespe 
the  performance  of  his  obligation  because  thereafter  he  came  to 
the  conclusion  that  he  had  made  an  unwise  contract* 

Referring  to  the  fact  thst  the  application  stated  that 
the  amount  of  sugar  on  hand  -«?as  95  bags  and  that  the  bill  of  sale 
states  there  were  848  bags,  plaintiff  asserts  that  both  Instruments 
vers  signed  on  the  same  day;  that  they  were  not  drafted  on  the  same 
dsyj  that  the  ap  lication  was  brought  in  entirely  made  out,  except 
for  the  date,  by  Mr.  fcisendrath;  that  what  happened  was  that  the 
statement  about  the  96  bags,  Inserted  by  Mr.  .Klsen&rath,  had  probably 
been  given  to  him  by  his  client  who  had  gained  that  knowledge 
from  plaintiff,  based  upon  the  amount  on  hand  or  available  through 
the  Quotas  for  the  months  of  July  and  August,  during  which  time  the 
discussions  and  negotiations  were  going  an,  and  during  which  time 
the  comoany  lessened  its  operations;  that  subsequently  the  quota 
for  September  and  October  was  made  available,  which  Increased  the 
amount  to  £40  bags;  that  entirely  through  Inadvertence  the  change 
was  not  made  in  the  application;  that  If  any  mistake  was  committed 
it  was  done  through  inadvertence;  that  the  bill  of  sale  and  orelim- 
inary  agreement  executed  on  September  29,  1943  operated  as  an 
absolute  conveyance  and  an  absolute  obligation  by  plaintiff  to  sell 
his  s took  to  defendant  in  the  ei?ent  the  o.J».A.  granted  the  apalio&tion; 
that  no  more  sugar  was  to  ae  used  as  a  result  of  the  transfer  than 
had  been  used  in  the  two  separate  establishments;  that  the  intent 
of  the  regulation  thst  no  one  get  more  than  his  share  was  not 
violated;  that  defendant* s  testimony  th&t  he  was  taken  advantage 
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of  ie  belied  by  hia  admission  that  plaintiff*®  attorney,  before 
the  contract  was  signed,  told  him  ffeftt  the  contract  was  tying  him 
down  for  a  long  time;  thr<t  a  cautionary  statement  of  this  kind  is 
inconsistent  with  defendants  statements  designed  to  make  the  Jury 
believe  that  defendant  was  '♦high  pressured";  that  defendant  is  at 
liberty  to  seoure  the  sugar  from  any  source  he  say  choose;  that  the 
royalty  upon  future  business  is  not  increased  or  diminished  by  the 
fact  that  the  price  of  sugar  may  go  up  or  down  during  the  life  of 
the  contract,  or  that  defendant  may  not  use  the  sugar;  that  consider- 
ing that  the  establishments  are  several  blocks  apart,  consumers 
in  the  same  territory  are  to  receive  the  benefit  of  the  oroducta 
made  with  the  sugar  so  that  the  same  general  area  and  class  of 
customers  will  continue  to  be  served;  that  the  construction  which 
the  parties  placed  upon  the  contract  should  be  given  great  weight 
in  determining  the  intention  of  the  parties  and  the  meaning  of  the 
contract;  thet  when  defendant  asked  plaintiff  to  see  him  and  plain- 
tiff  did,  on  October  25,  1943,  defendant  *aid  he  wanted  plaintiff  to 
tear  up  the  contract;  that  plaintiff  said,  according  to  defendant, 
that  he  was  afraid  "it  was  a  little  bit  too  much  for  hla";  that 
when  defendant  saw  plaintiff  the  next  day  he  handed  nl&intiff  a  pieoe 
of  paper,  the  proposed  agreement  to  purchase  the  stock,  the  effect 

of  which  was  to  change  the  contract  in  only  one  important  respect, 
namely,  that  defendant  could  terminate  it  at  any  time  on  four  months' 
notice  at  his  election,  which  might  be  a  matter  of  years;  that  the 
conduct  of  defendant  shows  clearly  thst  he  considered  the  contract 
legal  and  enforceable  and  based  on  a  fair  and  full  disclosure  to  the 
G.P.A.;  that  defendant's  only  concern  was  se  to  the  length  of  time 
the  contract  hound  hia;  that  any  pretended  Illegality  "came  into 
the  picture"  only  as  an  afterthought  and  as  one  of  the  defenses  urged 
after  he  had  consulted  with  another  attorney;  th&t  the  document 
which  defendant  endeavored  to  have  plaintiff  execute  on  October  26, 
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1945  convincingly  refutes  the  testimony  of  defendant;  that  on 
November  1,  1943,  after  the  alleged  conversations  with  olaintlff 
"about  illegality,  "  defendant  went  to  the  locaL  ration  board  and 
personally  received  the  net*  sugar  certificates  for  the  corporation; 
that  this  action  was  Inconsistent  with  fears  of  illegality"}  and 
that  the  action  of  defendant  in  procuring  the  new  sugar  certificates 
was  an  affirmation  of  the  legality  of  the  contract.  Plaintiff  also 
discussed  a  defense  "that  the  contract  was  entered  into  merely  to 
carry  out  a  scheme  whereby  Charles  Falser,  the  plaintiff,  would  be 
provided  with  sugar  for  the  manufacture  of  eyrup  contrary  to  the 
rationing  laws  of  the  United  States  of  America."  W«  agree  with 
defendant  that  it  is  obvious  that  in  preparing  defendant1 $  answer 
to  the  complaint  the  name  of  Charles  £•  Palmer  was  erroneously  used 
in  place  of  the  name  of  defendant,  Frank  X.  Hayer,  There  was  no 
contention  on  the  trial  by  anyone  that  plaintiff  was  to  feet  the  sugar, 
H  e  was  to  get  #6  per  bag  and  defendant  was  to  get  the  sugar*  The 
pleadings  were  so  understood  and  acted  upon  during  the  trial* 

Plaintiff  was  ill  and  desired  to  dispose  of  the  Superior 
Beverage  Co.,  Inc.,  and  the  business  conducted  by  it.  He  owned 
all  of  the  100  shares  of  capital  stock,  if  plaintiff  desired  to 
sell  the  tangible  corporate  assets  constituting  the  equipment  of 
the  corporation,  he,  M  the  owner  of  the  capital. stock  and  the 
president  of  the  corporation,  could  have  done  so.  He  could  then 
have  sold  hie  eaoital  stock,  surrendering  his  certificate  and  having 
a  new  certificate  leased  in  the  name  of  the  purchaser.  The  corporation, 
with  a  new  stockholder  holding  all  of  the  stock,  would  have  its 
charter,  seal  and  other  corporate  papers.  Presumably,  it  would  also 
retain  the  good  will  that  had  been  built  up,  without  the  equipment 
the  corporation  would  be  an  empty  shell.  3?h©  sugar  quota  of  the 
oorpor  tlon  was  allowed  to  it  on  the  basis  of  its  manufacture  of 
carbonated  beverages,  Defendant  manufactured  fruit  juices  and  syrups. 
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He  did  not  manufacture  carbonated  beverages  and  was  not  equipped  to 
do  so.  Manifestly,  the  corporation  could  continue  to  manufacture 
carbonated  beverages  and  serve  its  customers  if  it  retained  the 

equipment  to  do  so.  The  coroor&tion  did  not  manufacture  beverages 
sinoe  August  15,  194,%  Plaintiff,  as  its  president,  v;ished  to 
dispose  of  his  stock  and  get  out  of  that  business.  Under  the 
Regulations,  if  an  entire  establishment,  including  the  good  will, 
were  transferred,  the  sugar  Inventory  could  be  transferred.  The 
sugar  inventory,  as  distinguished  from  certificates  and  stamps  for 
sugar,  represented  the  sugar  in  possession  of  the  corporation,.  The 
O.P.A,  Regulation  contemplated  that  the  establishment  acquired  by 
transfer  would  be  continued  in  substantially  the  same  manner  as 
prior  to  the  transfer.  The  interpretative  bulletin  read  to  the 
Jury  by  the  attorney  for  plaintiff  stated  that  replacement  eertifi- 
oates  <aay  be  issued  to  a  transferred  establishment  only  after  the 
transferee  has  registered  the  establishment  and  made  the  following 
statements  on  form  R  315,  and  then  only  if  the  board  is  satisfied 
as  to  their  truth:  Ml}  that  the  entire  establishment,  including 
equipment,  good  will,  sugar  inventory,  sugar  ration  evidences  on 
hand  have  been  acquired  by  the  transferee;  (2)  That  the  transfer 
establishment  will  continue  to  serve  the  same  general  class  of 
customers  in  the  same  area  serves  by  it  before  the  transfer;  (3) 
That  the  establishment  will  continue  to  produce  the  same  product  or 
products,  although  not  necessarily  under  the  same  trade  name;  and 
(4)  That  the  equipment  of  a  transfer  establishment  be  continued  in 
use  after  the  transfer  has  been  revoked,*  This  bulletin  also  states 
that  the  term  "equipment51  as  used  therein  means  "the  essential  sugar 
using  equipment  of  the  business. * 

It  will  be  observed  that  the  application  to  the  O.P,A, 
signed  by  the  parties  on  September  29,  1943  was  drawn  in  such  a  manner 
as  to  appear  to  comply  with  the  o.p.A.  Regulations.  The  application 
requested  that  the  use  of  the  "present"  sugar  inventory  and  future 
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ration  evidences  and  certificates  of  the  corporation  be  transferred 
to  defendant;  also,  that  the  Identity  of  the  corporation  would 
continue  "in  so  far  as  the  use  of  sugar  ration  evidences  and 
certificates  and  other  ration  commodities  are  concerned, H  and 
that  the  oroducts  would  carve  the  same  class  of  customers  and  In 
substantially  the  same  geographical  territory  as  were  then  being 
served  by  the  corporation;  that  it  was  not  intended  to  merge  the 
sugar  ration  evidences  or  certificates  of  the  oorooratlon  with 
those  of  the  Sunset  Valley  Crange  Co.,  not  lno.f  and  that  the 
corporation  would  continue  to  exist  and  operate  as  a  separate 
entity*   It  was  not  explained  why  the  O.p.A,  was  requested  to 
transfer  the  sugar  ration  certificates  to  defendant.  All  that  waa 
necessary  was  that  they  secure  permission  for  a  transfer  of  the 
location  of  the  business*  The  corporation  was  not  selling  its 

assete  to  defendant.  Plaintiff  was  selling  his  capital  stock  to 
defendant.  The  ration  quota  was  allotted  to  the  corporation  and 
not  to  olaintlff.  the  certificate  issued  for  November  and  ueeember. 
1943  was  in  the  name  of  the  corporation  at  the  new  address.  In 
the  preliminary  agreement  of  September  29,  1943,  contingent  on  the 
approval  by  the  O.P.A.  of  the  application  for  transfer,  defendant 
was  to  pay  *60C  for  the  stock,  plus  the  proceeds  of  the  sale  of  the 
equipment  of  the  corporation,  plus  I©  per  100  pound  bag  of  sugar 
available  to  the  corporation  under  Its  quota  for  the  duration  of 
rationing.  Oa  September  29,  1943  a  bill  of  sale  was  made  by  the 
corporation  through  olaintlff  as  its  president,  conveying  all  the 
assets,  equipment,  good  will,  accounts  receivable  and  sugar  inventory 
on  hand,  including  specifically  24,000  pounds  of  sugar.  The  con- 
sideration was  IS, ©80.  The  bill  of  sale  stipulated  that  If  the 
application  to  the  C.P.A.  was  rejected  or  not  granted  within  30 
days,  the  corporation  would  tee  entitled  to  repurchase  everything 
conveyed  under  it.  The  o.p.A.,  granted  the  application  and  consequent- 
ly the  agreement  of  October  IS,  1943  was  made.  Under  that  agreement 
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defendant  paid  to  plaintiff  S5O0  as  consideration  for  the  transfer 
of  the  stock  of  the  corporation.  It  was  stipulated  therein  that 
defendant  would  attempt  to  sell  "all  or  any  part  of  the  aforesaid 
tangible  manufacturing  machinery,  furniture  or  futures"  of  the 
corporation  to  such  persons  and  upon  such  terms  and  conditions  "as 
directed'1  by  plaintiff,  and  that  should  the  sale  occur  within  one 

year,  the  proceeds  should  toe  paid  over  th®  plaintiff.  In  view  of 
the  fact  that  the  tangible  property  was  to  be  sold  as  directed  by 
plaintiff,  it  would  not  to®  expected  that  defendant  would  take  physical 
possession  of  this  property.  On  or  about  October  12,  1943  the 
equipment  was  dismantled  and  stored  in  a  corner  at  the  Aitgeld  Avenue 
address.  In  February,  1944  it  was  sold  by  plaintiff.  It  is  clear 
that  the  parties  did  not  intend  th*.t  defendant  would  take  physical 
possession  of  the  equipment,  or  that  the  corporation  would  continue 
to  operate  at  the  Clifton  Avenue  address  and  serve  the  same  class 
of  customers  as  had  been  served  theretofore*  The  customers  of  the 
corporation  purchased  carbonated  beverages,  which  defendant  did  not 
manufacture.  Without  the  equipment,  the  control  of  which  was 
retained  by  plaintiff,  neither  defendant  or  the  corporation  could 
manufacture  carbonated  beverages  m^L  well  the  customers  of  the  cor- 
poration. The  locations  of  the  respective  places  of  business  were 
a  little  more  than  a  mile  apart.  It  would  not  follow,  however,  that 
In  a  city  the  size  of  Chicago  the  customers  would  be  confined  to 

an  area  in  the  vicinity  of  the  place  of  business* 

The  fact  that  in  the  application  to  the  O.F.A.  the  parties 
stated  that  there  was  a  sugar  inventory  on  hand  of  95  bags,  whereas 
the  parties  knew  that  there  were  £40  bags  (24,000  pounds)  on  hand, 
shows  clearly  the  intent  to  demeive  the  O.P.A,  and  violate  the 
Emergency  Fries  Control  Act  and  the  Regulations  adopted  thereunder. 
In  the  bill  of  sale  which  was  executed  at  the  same  time  as  the 
application  to  the  O.P,A.,  plaintiff  warranted  that  the  corporation 
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"now  has  on  hand  240  one  hundred  oound  bags  of  sugar*  and 
specifically  cold  this  quantity  of  sugar  to  defendant.  As  a  result 
of  the  arrangement  between  the  parties,  defendant,  early  in  October, 
obtained  24,000  pounds  of  sugar  from  the  Sugar  Supply  Corporation, 
paying  £1,440  less  1%   discount.  This  was  at  the  ceiling  price  of 
$4   IMP  pound.  At  the  game  time  defendant  paid  to  olaintiff  through 
the  medium  of  the  corporation,  1,440  on  the  basis  of  ®#*  p»r  pound 
for  24,000  pounds  of  sugar.  Thereby,  defendant,  by  unlawful  means, 
obtained  24,000  pounds  of  sugar  to  which  he  had  no  right,  and 
plaintiff  received  8e*  pop  pound  for  such  sugar  over  the  ceiling  price. 
In  effect,  plaintiff  sold  the  corporation* s  sugar  rationing  rights 
to  the  defendant.  It  is  obvious  that  in  doing  so,  the  parties 
violated  the  Emergency  Price  Control  4et  and  the  Regulations.  The 
only  explanation  offered  as  to  why  plaintiff  should  receive  1,440 
for  this  sugar  was  that  it  was  "in  payment  for  the  lose  of  time 
that  I  was  closed  down  when  I  first  made  oar  agreement.*  The  pre- 
liminary agreement  was  made  on  September  29,   1945,  at  which  time 
the  corporation,  through  plaintiff,  made  the  bill  of  sale.  J>rlor 
to  that  there  was  no  obligation  on  defendant  to  reimburse  olaintiff 
for  any  time  lost  while  the  slant  was  not  operating.  It  had  not 
operated  since  August  15,  1943.  The  corporation  had  no  right  to 
use  the  sugar,  except  in  the  manufacture  of  carbonated  soft  drinks, 

The  contract  sued  upon  and  the  other  transactions  constitute 
a  device  to  defeat  the  operation  of  the  Emergency  Price  ^ontra>l  ;»ct 
and  the  Regulations  of  the  Office  of  Price  Administration.  To 
obtain  the  consent  of  the  Q.f»,A. ,  certain  material  misrepresentations 
were  *ade.  It  -;ae  represented  that  the  establishment  would  be  moved 
to  defendant's  address  and  a  ©art  of  the  equipment  would  be  disposed 
of,  whereas  the  agreement  between  the  parties  was  that  plaintiff  was 
to  have  the  proceeds  of  the  sale  of  the  equipment  of  the  corporation 
as  part  consideration  for  the  sale  of  the  capital  stock,  and  that 
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if  defendant  took  any  part  of  it,  he  had  to  pay  for  It.  Plaintiff 
knew  that  defendant  was  not  equipped  to  manufacture  carbonated  drinks 
without  the  machinery.  There  was  no  suggestion  or  contemplation 
that  defendant  intended  to  purchase  such  equipment  for  such  business. 
The  parties  represented  to  the  O.P.A,  that  defendant  would  continue 
the  business  of  the  corporation  at  his  Clifton  Avenue  address, 
whereas  the  corporation  had  no  business  to  continue  and  had  done 
no  business  since  the  middle  of  August,  1943.  Defendant  had  no 
equipment  with  which  to  continue  the  asking  of  carbonated  drinks. 
The  representation  that  the  corporation  would  continue  to  operate 
as  a  separate  entity  was  false,  because  after  the  sale  on  September 
29,  1943  to  the  defendant  of  its  nhysie&l  assets,  which  were  ia 
turn  to  be  under  the  control  of  plaintiff,  the  corporation  had 
nothing  left  with  which  to  carry  on  operations  and  defendant  had 
no  carbonatlng  equipment  with  which  to  operate  that  type  of  business. 
After  the  o.?.A.  granted  the  transfer  and  the  agreement  of  October 
12,  1943  was  signed,  plaintiff  dismantled  the  giant1 s  machinery, 
Ho  mention  was  mad©  in  the  application  concerning  24,Q0Q  pounds  of 
sugar  in  the  warehouse,  although  the  application  and  the  bill  of 
sale  were  signed  on  the  same  day. 

We  hare  no  doubt  that  if  full  disclosure  of  the  trans- 
action  had  been  made  to  the  officials  of  the  Office  of  Price 
Administration,  the  parties  would  have  been  advised  that  the  con- 
templated transaction  was  unlawful,  it  are  satisfied  that  no  such 
disclosure  was  made  to  that  office.  The  contract  was  to  continue 
in  effect  while  there  was  sugar  rationing,  but  not  to  exceed  28 
years.  If  after  receiving  the  sugar  plaintiff  had  resold  it  at 

12  per  bag,  that  would  clearly  have  violated  the  law,  or,  if  as 
a  processor,  olaintlff  resold  the  sugar  at  all,  that  would  be  illegal. 
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Plaintiff  could  not  deal  as  a  sugar  broker  without  violating  the 
law*  «hat  plaintiff  did  was  to  take  from  the  corporation  all  of 
the  tangible  assets  and  all  of  its  sugar  inventory.  He  then, 
through  the  medium  of  the  corporation,  sold  the  sugar  inventory 
at  §6  above  the  ceiling  price.  By  the  transfer  of  the  stock  he 
then  turned  over  the  empty  shell  of  the  corporation  and  was  to 
receive  16  x>er   100  pou»<3  bag  of  sugar  allotted  to  the  corporation 
so  long  as  sugar  controls  lasted,  whether  a  day,  a  week,  a  month, 
a  year  or  25  years,  fhe  24,000  pounds  of  sugar  ^n  band  was  sold 
and  paid  for  without  waiting  for  the  O.P.A.  to  consent  to  the 
transfer  and  plaintiff  took  #6  per  bag  over  the  eel ling  price 
for  himself .  We  find  that  the  clear  Intent  of  the  parties  was 
to  market  the  sugar  quota,  and  that  in  doing  so  they  violated  the 
Emergency  Price  Control  Act  and  legulatioas.  Plaintiff  asserts 
that  defendant  was  a  man  of  business  eisperlenee  and  that  he  was 
not  deceived.  We  agree.  Both  parties  knew  what  they  were  doing, 
fhey  were  intelligent  men  and  knew  they  were  engaging  in  an  unlawful 
undertaking,  fhe  general  rule  is  that  the  courts  refuse  to  aid 
either  party  to  an  unlawful  contract,  Ihe  rule  is  made  for  the 
protection  of  the  public  and  not  for  the  benefit  of  the  parties* 
fhe  defendant  is  permitted  to  set  up  illegality  as  a  defense. 

At  the  instance  of  plaintiff,  the  court  gave  the  follow- 
ing instruction: 

"You  are  instructed  that  if  you  find  from  the  evidence 
that  the  parties  hereto  entered  into  a  written  agreement  on 
October  1£,  1942,  and  that  the  plaintiff  Charles  M.  Palmer  per* 

formed  and  kept  all  the  conditions  of  said  agreement  on  his  oart 
to  be  performed  and  kept,  and  th^t  the  defendant  P'ramk  K&yer 

breached  the  said  agreement  and  failed  to  perform  the  conditions 
and  promises  by  him  to  be  oerformed  and  that  thereby  the  plaintiff 
sustained  damages,  you  should  find  the  issues  for  the  plaintiff 
and  assess  his  damages,  if  any.* 

This  instruction  tells  the  jury  that  if  plaintiff  performed  and 

defendant  defaulted,  the  jury  should  find  for  olaintlff.  Under 
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the  instruction  the  Jury  must  ignore  all  question*  as  to  the 

unlawfulness  of  the  agreement.  All  they  were  required  to  find  was 

whether  the  contract  sued  upon  was  performed  by  the  parties.  It 

was  a  mandatory  instruction.  Such  an  instruction  asust  be  complete 

in  its  statement  of  facts  which  will  justify  a  verdict,  and  if  any 

material  fact  or  requirement  is  omitted,  the  instruction  will  he 

erroneous*  An  instruction  of  that  kind  Is  not  cured  by  others, 

because  if  the  Jury  obeyed  the  instruction,  they  would  render  a 

verdict  upon  the  finding  of  fact  stated  in  it,  regardless  of  the 

omitted  fact  or  requirement.  Chicago  &  A,  R.  H.  Co.  v.  kuokkuck. 

197  111.  304;  Montgomery  Coal  Go.  v.  Barrlnger.  818  111.  327; 

Oroaer  v.  Borders  Goal  Co..  246  111.  451;  Illinois  Iron  £  Metal 

Co.  v.  Whber.  196  111,  528;  Hanson  v.  Trust  go..  380  111.  104. 

the  giving  of  this  instruction  was  error  and  would  require  the 

reversal  of  the  judgment  and  a  reaandaent  of  the  cause  for  a  new 

trial,  were  it  not  for  the  patent  illegality  of  the  transaction. 

Vt  are  satisfied  that  twelve  jurors,  acting  as  reasonable  men  and 

women,  eould  not  reach  any  other  verdict  than  that  the  transaction 

was  Illegal.  Therefore,  the  Judgment  of  the  Circuit  Oourt  of 

Cook  County  is  reversed  and  judgment  is  entered  here  for  defendant 

and  against  plaintiff. 
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GSORGS  Barak,  Administrator  of 
the  Estate  of  MAAXUS*  K.  HARAS, 
Jee eased, 

Plaintiff  -  Appellant, 


HUSK  KRANZ  and  CECELIA  TOMLIRSOIL 
doing  business  as  nSMEMIi  CARTAGE 

COMPLY  ttnd  D.    &.    ROTH,    *AL30  ROfH, 
RAHQLi,   ROTH  and   ST&EDA   ROTH  GIUuKliAji, 
doing  business  as  the  CORN  BELT 
HATCHBHX   COMPANY, 

Defendants  -  Appellee* • 
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m.  justice  um  it&vma  m  opinion  or  the  g 

Hals  is  a  wrongful  death  aeti&n.  Chap.  TO,  -Pars.  14  2, 
111.  Rev.  Stats.  The  trial  court  sustained  defendant  Harold  Sloth's 
defense  based  on  the  statute  of  limitations.  The  suit  was  dieaiesed 
and  plaintiff  appeals* 

..  June  ?,  1933,  the  cosml&lnt  w&s  filed  against  Kranz 
end  Toalinson,  doing  business  as  Federal  Cartage  Company,  and  Corn 
Belt  Hatehery  Coapany,  a  corporation.  It  alleged  that  plaintiff1® 
intestate  Marfcus  E.  Karaa  en  February  28,  1938,  was  driving  north 
on  U.  8*  Route  Ho.  46  near  Ohebanse,  Iroquois  County,  Illinois; 
that  his  ear  collided  with  another  operated  by  the  Federal  Cartage 
Coapany,  going  in  the  opposite  direction;  that  following  this 
collision  a  actor  trues  operated  by  the  Corn  Belt  Hatehery  Coapany, 
a  corporation,  closely  following  the  car  of  the  deeedant,  also 
collided  with  decedent's  car  and  that  as  a  result  of  these  collisions 
decedent  suffered  injuries  frea  which  he  died  March  4,  1938. 

The  original  sueusens  issued  June  f  and  was  retarned 
showing  service  on  Kranz  and  Toalinson,  doing  business  as  the 
Federal  Cartage  Company;  and  stating  that  the  defendant  corporation 
could  not  be  found.  May  9,  193©  a  special  deputy  was  appointed 
to  serve  that  "corporation*.  His  return  aade  Rajr  12,  showed  service 
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ob  the  "corporation*  by  leaving  m  copy  at  its  office  in  Chicago 
Heights,  Illinois.  On  February  7,  1940  an  amended  complaint  was 
filed  with  leave  of  oourt.  The  "corporation*  was  eliminated  «e 
defendant  and  Q,  K.   Roth,  -aldo  Roth,  Harold  >oth  and  Freeda  "oth 
Grennan,  doing  business  as  the  Corn  Belt  Hatchery,  were  substituted 
as  defendants,  there  was  no  other  eh-age  in  the  complaint.  Summons 
issued  and  on  February  18  was  returned  by  the  Sheriff  of  Iroquois 
County  certifying  service  on  Harold  Heth,  personally.  On  March  14, 
1940  Harold  Hoth  moved  to  dismiss  on  the  ground  that  the  cause  of 
action  did  not  accrue  within  a  year.  April  18,  the  motion  was 
denied  and  defendant  ordered  to  answer.  Be  subsequently  answered* 
On  February  26,  1946,  an  order  was  entered  dismissing  plaintiff* s 
action,  this  order  recited  that  the  cause  was  heard  on  Harold 
Koth's  motion,  based  on   his  "plea  of  the  statutes  of  limitations,  * 
and  that  the  motion  was  sustained  and  the  suit  was  dismissed  at 
plaintiff's  cost. 

the  words,  * statute  of  limitations ■  are  not  used 
appropriately  in  describing  the  one  year  limitation  in  the  Injuries 
\et.     Metropolitan  Trust  Co.  v.  Bowman  0airv  Co..  369  111.  222. 
There  is  no  record  of  Hoth* s  answer  having  been  withdrawn  and  it 
does  not  contain  the  defense  of  "statute  of  limitations.'  There 

is  no  record  either  of  defendants'  motion  based  on  a  plea  of 
"statute  of  limitations*  other  than  the  motion  which  had  thereto- 
fore been  denied  on  April  IS,  1940.  The  record  does  not  show  that 
that  order  of  denial  was  vacated* 

fhe  trial  oourt  may,  and  has  the  duty  to,  correct  erron- 
eoue  rulings  at  any  time  before  final  Judgment.  3haw  v.  i>orrls. 
290  111.  196;  aoacfe  v.  Village  of  dlanetta.  386  111.  578;  Mater  v. 
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Sliver  Cross  Hospital.  285  111.  Asm.  437;  and  McGraw  v.  Oelllg. 
989  111.  Aop.  628.     In  none  of  those  oases  Nil  there  &  situation 
comparable  t©  the  one  before  us.  Here  the  defense  was  sustained 
and  the  cause  dismissed  without  vacating  the  previous  order  deny- 
ing a  i^vior  motion  based  on  the  same  defense  and  without  withdraw- 
ing the  answer  which  aid  net  contain  the  defense.  h  written 
action  to  dismiss  is  not  in  the  record,  before  us.  In  l,a?ltre  7* 
Chicago  f&rk  01  strict.  290  111.  App.  345,  defendant  filed  a 
demurrer  which  was  overruled  and  it  then  filed  a  plea  of  not  guilty. 
About  a  year  later  on  the  Court1  s  motion,  the  plea  was  withdrawn 
and  the  demurrer,  theretofore  overruled  was  sustained,  fhie  Court 
reversed  that  order,  finding  that  no  demurrer  was  sending  and  that  a 
contradictory  order  respecting  the  demurrer  was  still  of  record.  #e 
believe  the  action  of  the  trial  court  in  the  instant  ease  was 

erroneous. 

Notwithstanding  this  error,  we  believe  that  the  Judgment 

should  be  affirmed.  We  see  nc  merit  in  the  contention  that  the 

amended  complaint  naming  Harold  S»tl  &b   a  defendant  was  not,  ss  to 

him,  the  eomrflencement  of  a  new  suit.  In  Pennsylvania  Company  v. 

Sloan.  125  111.  78  and  summers  v.  Hendricks,  300  111,  A»p»  496, 

cited  by  plaintiff,  the  defendants  «sre  served  in  time  but  under  • 

misnomer.  Neither  is  there  any  merit  to  the  contention  that  section 

46  of  the  civil  practice  Act  governing  ameadsents  would  relate  the 

amended  complaint  back  to  the  date  of  the  original  complaint* 

ritspa trick  v.  PI teal rq.  371  111.  203.  The  cause  of  action  against 

Harold  Beth  did  not  accrue  within  one  year  from  the  suit  against  him, 

4e  believe  it  would  be  fruitless  to  send  this  case  back  to  the  trial 
tourt. 

The  order  aopealed  from  is,  therefore,  affirmed* 

ORDSR  aJTXRMSD. 

.J.  AHD  BURIE,  J,  COHCUR. 
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Agenda  No,    4. 


IN   TEE 
APPELLATE  COURT  OP   ILLINOIS 
SECOND  DISTRICT 

OCTOBER  TERM,  A.  D.  1946. 


CECIL  PRINCE, 

Plaintiff -Appellee , 


vs. 


ASHER  H.  BOGARD,  doing  business  as 
BOGARD'3  DRUG  STORE, 

Defendant-Appellant. 


Appeal  from 
Circuit  Court, 
Peoria  County. 


F.  G.  WOLFE:   P.  J. 

Cecil  Prince  filed  a  suit  in  the  Circuit  Court  of  Peoria 
County,  Illinois,  against  Asher  H.  Bogard,  doing  business  as,  Bogard 
Drug  Store,  In  which  he  claimed  damages  for  personal  injuries,  as  a 
result  of  the  fall  In  the  defendant's  Drug  Store  located  in  Peoria, 
Illinois, 

In  the  petition,  the  plaintiff  charged  that  the  defendant 
negligently  maintained  and  kept  the  stairway  leading  from  the  first 
floor  of  the  store  to  the  basement  thereof,  in  that  he  did  not  keep 
the  stairway  unobstructed  and  free  of  cartons  of  merchandise  and 
empty  cartons,  so  as  to  prevent  a.njone   lawfully  using  said  building 
and  stairway  from  falling  down  the  same,  and  that  the  plaintiff  had 
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2. 
no  knowledge  of  the  dangerous  condition  of  the  stairway,  and  while 
carrying  a  carton  filled  with  soft  drink  bottles  down  said  stairway, 
he  struck  a  carton  and  fell  and  was  injured.   It  is  also  alleged 
that  the  stairway  was  dark  and  not  properly  lighted,  and  that  the 
defendant  was  negligent  in  failing  to  warn  the  plaintiff  of  the 
condition  of  the  stairway. 

The  defendant  filed  his  answer  in  which  he  denied  all 
allegations  of  negligence  on  his  part,  and  charged  that  the  direct 
and  proximate  cause  of  the  fall  and  injuries  to  the  plaintiff  was 
his  own  carelessness  and  negligence.   The  case  was  submitted  to  a 
jury,  and  the  plaintiff  introduced  his  evidence.   At  the  close  of 
the  plaintiff's  case,  a  motion  was  made  for  a  directed  verdict  in 
favor  of  the  defendant.   This  motion  was  overruled.  A  like  motion 
was  made  at  the  close  of  all  of  the  evidence.   This  motion  was  like- 
wise overruled.   The  jury  returned  a  verdict  in  favor  of  the  plain- 
tiff, and  assessed  his  damages  at  s?2,300.00.   Judgment  was  entered 
on  this  verdict  from  which  the  defendant  has  perfected  an  appeal  to 
this  Court. 

The  defendant  was  in  possession  of  the  first  floor  and 
basement  of  the  building  in  question,  in  which  he  conducted  a  drug 
store,  and  sold  drugs,  merchandise,  sundries  and  bottles  of  soft 
drinks.   The  plaintiff  came  into  the  store  to  return  a  carton  of 
empty  bottles,  and  was  directed  to  take  them  down  to  the  basement. 
In  so  doing,  as  he  neared  the  bottom  of  the  stairway  leading  from 
the  first  floor  to  the  basement,  he  fell  and  was  injured.   The 
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plaintiff  had  sustained  an  injury  to  his  right  leg  while  he  was  in 
service,  and  was  somewhat  disabled  so  that  he  limped  quite  noticeably. 
The  injury  he  sustained  in  the  fall  of  which  he  now  claims  damages, 
was  to  his  right  knee. 

The  appellant  has  assigned  numerous  reasons  why  the  judg- 
ment should  be  reversed.   Complaint  is  made  as  to  the  form  of  Plain- 
tiff's Given  Instruction  No.  3,  which  relates  to  the  method  of  de- 
termining the  damages  of  the  plaintiff,  in  that,  the  instruction, 
referring  to  the  evidence,  omits  to  state  the  preponderance  of  the 
evidence.   In  the  case  of  Edwards  vs.  The  Kill- Thomas  Lime  Company, 
370  111.  at  Page  189,  (a  personal  injury  case, )  the  Court  had  occasion 
to  criticize  a  similar  instruction,  and  in  the  opinion,  we  find  this 
language:   "This  instruction  was  on  the  subject  of  the  measure  of 
damages.   It  is  subject  to  the  criticism  made  against  it  by  appellant 
that  it  did  not  limit  the  damages  to  those  proved  by  the  preponderance 
of  the  evidence.   The  instruction  was  erroneous  in  this  respect,  but 
if  that  was  the  only  error  in  the  case,  it  would  not  warrant  a  reversal." 
The  instruction  ITo.  3  is  subject  to  criticism  as  pointed  out  by  the 
appellant. 

At  the  time  of  the  empanelling  of  the  jury  to  try  the  case, 
and  while  the  attorney  for  the  plaintiff  was  examining  Alice  Cassavant, 
a  prospective  juror,  It  is  claimed  by  the  defendant  that  the  plaintiff's 
attorne:/-  asked  prejudicial,  inflammatory  and  improper  questions,  and 
the  defendant's  case  was  prejudiced  thereby.   Out  of  the  presence  of 
the  jury,  defendant,  by  Ms  counsel,  made  an  oral  motion  asking  the 
Court  to  discharge  the  eight  jurors  previously  sworn  to  try  the  cause, 
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4. 
and  to  continue  the  cause  because  of  prejudice;  and  objected  to  certain 
questions  asked  certain  prospective  jurors  by  counsel  for  the  plaintiff. 

The  reporter  did  not  take  the  question  of  the  attorneys  to 
the  prospective  jurors,  but  I.lr.  Heyl,  Attorney  for  the  defendant,  stated 
to  the  Court  what  had  happened.   Mr.  Heyl  stated:   "Counsel  asked  this 
woman  what  her  husband's  business  is  and  she  replied  he  was  employed 
at  the  American  Distilling  Company,  and  on  further  inquiry,  that  he 
had  to  do  with  the  insurance  of  the  company.   Then  she  was  asked  if 
he  had  ever  talked  over  with  her  any  of  the  insurance  matters  for 
the  company,  and  she  replied  in  the  negative.   He  asked  her  if  she 
had  ever  discussed  with  him  any  of  the  insurance  matters  for  the 
company,  and  she  replied  in  the  negative,  and:  with  that  he  excused 
her."   It  is  charged  by  the  attorney  for  the  defendant  that  these 
questions  and  answers  were  prejudicial  to  the  defendant's  case,  and 
were  propounded  to  the  juror  for  the  sole  purpose  of  getting  before 
the  jury  that  an  insurance  company  was  defending  the  suit  for  the 
defendant.   The  attorney  for  the  plaintiff,  on  being  asked  if  he  had 
any  dispute  as  to  truth  of  the  statement  which  was  made  with  reference 
to  the  questions  asked,  denied  that  they  were  asked  with  any  intent 
to  prejudice  the  jury.   He  stated  that  the  questions  referred  to  were 
asked  because  Mrs.  Cas savant  had  been  called  as  a  prospective  juror 
in  a  previous  case  in  which  he  was  counsel,  and  she  had  stated  at 
that  time,  that  her  husband  was  in  charge  of  insurance  matters  for 
his  company.   The  attorney  for  the  defendant  then  stated,  "Then  I 
take  it  you  knew  what  her  husband's  business  was,  and  that  he  was 
connected  with  insurance  before  you  asked  the  question  in  this  case, 
is  that  correct?"   To  which  the  attorney  for  the  plaintiff  said: 
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5. 
"Well,  I  am  not  going  to  answer  that." 

Prom  reading  the  statement  of  plaintiff's  attorney,  it 
is  evident  that  he  does  not  deny  that  statement  of  defendant's  attorney 
as  to  what  was  said  in  the  examination  of  this  juror  is  correct,  but 
denies  that  it  was  done  with  the  intent  to  prejudice  the  jury,  as 
charged  by  the  attorney  for  the  defendant.   The  intent  with  which  the 
questions  were  asked  is  not  as  important  as  the  effect  that  it  had 
on  the  jurors0  An  attorney,  in  a  personal  injury  suit,  should  not 
inform  the  jury  that  the  defendant  is  insured  against  liability.   It 
is  not   proper  for  him  to  accomplish  this  purpose  indirectly  by  ask- 
ing questions  having  that  effect  when  examining  persons  offered  as 
jurors.   Mi then  vs.  Jeffery,  259  111.  372,  Clark  vs.  Hasselquist, 
304  111.  App.  Page  41. 

Complaint  Is  also  made  as  to  the  testimony  of  Doctor  E. 
E.  Howard,  a  physician,  who  treated  the  plaintiff  for  his  injuries. 
It  is  admitted  that  the  plaintiff  had  an  injured  leg  prior  to  the 
accident,  and  had  a  noticeable  limp.   Over  the  objection  of  the  de- 
fendant, the  doctor  was  permitted  to  testify  as  to  whether  medical 
treatment  will  be  required  from  thi s  time  forward.   The  doctor's 
testimony  should  have  been  confined  to  the  injury  of  the  plaintiff 
which  he  claims  was  caused  by  this  accident,  for  which  he  claims 
damage So 

We  do  not  express  any  opinion  as  to  the  weight  of  the 
evidence,  or  the  amount  of  the  verdict,  but  from  an  examination  of 
the  record  in  this  case,  it  is  our  conclusion  that  the  defendant  is 
entitled  to  a  new  trial.   The  case  is  therefore  reversed,  and  the 
cause  remanded. 

Reversed  and  cause  remanded. 
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IN  THE  APPELLATE  COURT  OF  THE 
STATE  OF  ILLINOIS 

4MHM* 

SECOND  DISTRICT 

o  o  u  ^l  •£&•  o  *£  x 

OCTOBER  TERM,   A.D.    1946 


EDGAR  R.    RULISON,    ADMINISTRATOR 
OF  THE  ESTATE  OF  JOHN  VINCENT 
RULISON,   DECEASED. 

PLAI NTI FF-APPELLEE ,  ) 


I 


KANKAKEE  COUNTY 


V.  )  APPEAL  FROM  THE 

CIRCUIT    COURT  OF 
SPROUT  8c  DAVIS,    INC.,   A  CORPORATION 
AND  DANIEL  W.    MURPHY, 

DEFENDANTS-APPELLANTS . 

Dove,    J. 

This  cause  Is  here  on  a  petition  for  leave  to  appeal 
from  an  order  of  tb6  circuit   court  of  Kankakee  County  granting  the 
motion  of  plaintiff-appellee  for  a  new  trial,   In  a  suit  against  defend- 
ants-appellants  for  damages   on  accsunt  of  the  alleged  wrongful  death 
of  appellee's  intestate  in  an  automobile  accident,  wherein  the   Jury 
returned  a  verdict  finding  the  defendants  guilty  and  assessing 
plaintiff's  damages  in  the   sum  of  $1000.00. 

The  accident  occurred  on  State  Route  No.  1,   a  paved  route 
known  as  the  Dixie  Highway,   running  generally  north  and  south  through 
the  east   side  of  the   State.      On  May   12,   1945  a^out  8:30  P.M.   Daylight 
Savings  Time,  defendant  Daniel  W.  Murphy  was  driving  a  gas  truck 
owned  "by  the  other  defendant,   Sprout  &  Davis,   Inc.,   southerly  on 
the  Dixie  Highway,  which,   at  a  point  a^out  three  miles  south  of  the 
City  of  Milf ord,   is  intersected  *y  an  east  and  west  gravelroad. 
The  paved  portion  of  the  State  Highway  at   this  point  was  20  feet 
wide,  with  a  shoulder  approximately  8t  feet  on  each  side.     Mr. 
Murphy  testified  that  as  he  approached  the  gravel  ox   ssroad,   one 
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of  his  two  fuel  tanks,  connected  to  the  motor,  ran  dry,  and  he 
pulled  over  onto  the  left  shoulder  east  of  the  pavement,  to  switch 
tanks,  stopping  just  north  of  the  gravel  road;  that  he  switched 
tanks  "by  turning  a  faucet  on  the  floor  of  the  cab;  that  he  pulled 
over  onto  the  east  shoulder  because  it  had  been  raining  the  day 
"before,  and  the  east  shoulder  was  wider  and  had  more  gravel  and  he 
doubted  having  a  clearance  on  the  west  shoulder;  that  the  road  was 
dry  and  the  weather  was  clear;  that  he  stopped  a^out  half  a  minute 
to  shift  tanks  and  then  proceeded  to  make  a  vide  turn  into  the 
gravel  road  east  of  the  pavement  so  that  he  approached  the  pavement 
on  the  gravel  road  from  an  easterly  direction,  and  then  turned  to 
his  left  on  the  pavement  to  go  south.  It  was  about  dusk,  just 
"before  dark.  According  to  Murphy's  testimony,  the  head  lights  on 
the  truck,  three  lights  on  top  of  the  ca"b,  an  amber  light  on  each 
side  of  the  truck  in  front,  a  red  light  on  each  side  in  the  back} 
and  five  lights  on  the  tail  end  were  all  burningj  that  he  flickered 
his  lights  as  he  pulled  up  on  the  highway,  bU£  gave  no  other  sign  ; 
that  at  that  time  he  saw  cars  coming  from  the  south  on  the  highway, 
the  first  of  which  appeared  to  be  about  six  blocks  away;  that  he 
was  on  tho  gravel  road  when  he  saw  this  car  and  it  was  in  the  east  lane 
going  north  and  had  its  lights  on;  that  as  he  kept  pulling  out  on 
the  highway  in  second  speed  the  car  kept  coming  at  him  without 
slowing  down;  that  he  had  not  cleared  the  east  lane  and  it  was 
"blocked  by  his  truck,  except  about  three  feet  at  the  rear  end  of 
his  trailer,  which  was  about  three  feet  west  of  the  east  edge  of 
the  pavement.   He  further  testified  that  at  the  time  of  the  accident 
his  truck  head  lights  were  pointed  directly  south  on  the  west  side 
of  the  pavement  and  the  trailer  was  diagonally  aoross  the  east 
lane  as  indicated  above. 

The  automobile  which  Murphy  saw  coming  from  the  south 
ran  into  and  under  the  "body  of  the  trailer  with  such  force  that  it 
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was  necessary  to  lift  the  end  of  the  trailer  in  order  to  pull  the 
automobile  "back  from  under  it.       Two  trucks  were  required  in  the 
operation.     The  automobile  was  a  Ford  and  was  traveling  north  in 
the  east  lane  of  the  pavement.     Three  Doys  occupied  the  front  seat, 
Francis  Jepsen,   the   driver;   Justin  Ford,   owner  of  the  car,  who  sat 
on  the  right;  and  appellee's  intestate,    John  Vincent   Rulison,  who 
sat   Detxs?een  them.     The  Jepsen  °oy,   15  years  old,  held  a  driver's 
license;   the  Rulison  *>oy  was  14  years  of  age.     J^oth  of  them  were 
apparently  dead  when  the  witnesses  got  there,  and  the  Ford  hoy  died 
shortly  afterward. 

Appellee's  intestate  was  a  talented  and  Industrious  youth. 
His  violin  teacher  testified  that  he  had  "Deen  taking  lessons  from  her 
for  a^out  a  year,   and  had  taken  lessons  from  her  at  another  time; 
that  she  \*as  convinced  he  was  a  talented  ^oy  and  had  the  making  of 
a  violin  artist.     His   mother  testified  that  he  was  an  altar  ^oy 
in  church,   and  was  a  good  ^oy;   that  when  he  was  eight  years  old, 
he  had  a  paper  route,   then  worked  on  an  asparagus  farm,  and  at  the 
time  of  his  death  had  another  paper  route;   that  he  turned  the  money 
over  to  the  family  when  they  needed  it,    and  turned  over  almost  all 
he  got.     She  further  testified  that  the  family  now  consisted  of  the 
parents  and  five  ohildren  still  living,    ranging  in  age  from  seven  to 
eighteen  years. 

The  motion  for  a  new  trial  assigned  several  grounds, 
including  the  ground  that  the  damages  assessed  were  against  the 
manifest  weight   of   the   evidence;   that   at  a  trial  in  the  same  court 
one  week  later  involving  the   same  facts,   the  plaintiff  was  awarded 
38500  damages,   and  that  therefore  the  verdict  in  this  case  Is   not 
sufficient  and  is  against  the  manifest  weight  of  the  evidence;   that 
the   jury  room  was  without  lie  at  and  the  jurors  had  to  wear  their 
coats  and  some  of  them  ^eoarae  very  cold,  resulting  in  their  changing 
their  opinion  in  order  to  arrive  at  a  unanimous  conclusion  so  that 


1 

■ 

r 

■ 

•xevo 

i    Bi    OUT 

art;! 


they  could  leave  the    Jury  room  and  go  home;    that  this  was  particularly 
true   of  some  of  the  lady  Jurors  who  made  the  concession  rather  than 
to  face  further  exposure  to  the  cold  and  endanger  their  own  health 
in  so  doing.     An  affidavit  by  one  of  thelady  Jurors  to  this  effect, 
in  support  of  the  motion,   was  attached  thereto.     A  counter-affidavit 
"by  the  bailiff,  showing  custody  of  the   jury  for  about  four  hours, 
recited  that   during  that  period  he  escorted  the  Jury  to  a  restaurant 
for  their  evening  meal,   and  that  none  of  the  Jury  complained  to  him 
about   the  cold. 

Appellants  argue  that  affidavits  of  Jurors  as  to  what  took 
place  in  their  retirement   cannot  "be  received  to  impeach  their  verdict, 
citing  cases  which  they  claim  are  applicable.     They  made  no  motion 
to  strike  the   affidavit,   nor  the  portion  of  the  motion  relative  threto, 
"but  contented  themselves  with  merely  filing  a  counter-affidavit. 
The  record  does  not  tend  to  show  that  the  trial  court  gave  the  Juror's 
affidavit  any  weight  or  took  it   Jtnto  consideration  in  granting  the 
motion  for  a  new  trial,   and  nottolng  is  shown  in  relation  thereto 
which  furnishes  any  baais  for  reversing  the  order  granting  a  new 
trial. 

The  granting  of  a  new  trial  is  a  matter  of  sound  legal 
discretion,  and  a  court  of  review  cannot  interfere  with  that  power 
in  the   absence  of  an  a^use  thereof.      (G-illet  v.   i3tone,/Seam.   539, 
543:    In  re:  Annie   P.   Velie,    etc.,   318  111.   App.   550,    552,   and  oases 
there  cited;   Park  v.   Lopes,    306  111.  App.   486,   420).      Though  the 
amount  of  damage  to  be  awarded  for  personal  injuries  is  committed 
in  the  first  instance  to  the   Jury,  the  trial  court  lias   jurisdiction 
to  set  aside  a  verdict  which  It   considers  manifestly  or  grossly  in- 
adequate or  excessive  and  grant  a  new  trial.     Jaco^son  v.  Umland,   321 
111.  App.   162). 

At  common  law,   new  trials  were  not  allowed  on  the  ground 
that  damages  allowed  by  the  Jury  in  an  action  of  tort  vrere  in- 
sufficient, but   the  rule  in  Illinois  is  that  a  new  trial  may  be 
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granted  where  the  verdict  is   grossly  Inadequate,   for  the  same 
reasons  as  those  governing  where  the  verdict  is  excessive.     &&&£&' 
4fc*tW**&*^^  v.    South  Shore  Garages, 

323  111.   App.    285;   Avrams  v.    Fuller,   325  III.   App.   694;   Riley  v. 
City   of   Chicago  208  111.  App.    260;   Haekett  v.   Pratt,    52  111. 
App.    346.) 

Among  the   cases  where  inadequacy  of  the  amount    of  the 
verdict  was  a  leading  factor  in  granting  a  new  trial  are:  ^orkstrom 
v.   South  Shore  Garages,   supra;   Avrams  v.    Fuller,   supra:   Riley  v.  City 
of  Chicago,    supra;   Wallace  v.   City   of  Rock   Island,    323  111.  App. 
639,    642. 

In  granting  the  motion  for  a  new  trial,   the  trial  court 
had  "before  it   the  evidence  that  there  were  seven  beneficiaries 
among  whom  the  $1000  would^e  apportioned;  the  talent,   industry  and 
prospects  of  the  decedent,  his  cent rlAit ions  to  the   family,  his  age, 
good  health  and  life  expectancy;   and  that   in  another  case  growing 
out   of  the  same  accident   there  was  a  verdict  of  $8500  in  favor  of 
the  plaintiff.     We  are  of  the  opinion  that  these  facts  were  sufficient 
to   justify  the  grouping  of  the  motion  for  a  new  trial. 

Aa  this  cause  must  1o3  tried  again,    it   might   ^e   suggested 
that  the  statutory  subject  matter  of  .tour  refused  instructions  offered 
fcy  the  plaintiff  are  proper  subjects  upon  which  to  instruct  the  Jury 
if  the  instructions   are  properly  drawn.     Instruction  12  given  at  the 
instance  of  the  defendants  treats  only  of  negligence  on  the  part  of 
the  defendant  company,   disregarding  the  question  of  negligence  on 
the  part  of  the  driver,   and  the  13th  instruction  treats  of  due  care 
on  the  part  of  the  driver  only. 

The  order  granting  the  plaintiff's  motion  for  a  new  trial 
is  affirmed. 

Order  affirmed. 
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GEN.  NO.  10101 


AGENDA  NO.  11 


IN  THE  APPELLATE  COURT  OF  THE 
STATE  OF  ILLINOIS 


SECOND  DISTRIC 
OCTOBER  TERM,  A.  D.  1946. 


,3  30I.A.  622 


THE   SPERO  ELECTRIC    CORPORATION 
a  corporation, 

PLAINT IFF-APPELLANT , 


v. 


P.    H.    WILSON,    d/b/a  FOREST  CITY 
ELECTRIC   SUPPLY  CO., 

DEFENDANT-APPELLEE . 


APPEAL  FROM  THE 
CIRCUIT    COURT  OF 
WINNEBAGO  COUNTY 


Dove,   J.   delivered  the   opinion  of  the  court: 

Appellant,    a  Cleveland,    Ohio,    manufacturer  of  electrical 
appliances,    sued  appellee   in  the  circuit  court   of  Winnebago  County 
to  recover  a  "balance  of   $517.43,    alleged  to  ve  owing  appellant  for 
eleatrlcal  appliances  furnished  appellee  for  installation  at  Camp 
Ellis,    an  army  camp  near  TaKLe   Grove,    Illinois.       Appellee  did 
business   as   Forest   City   Electric  Supply  Co.,   and  also   as  Wilson 
Electric   Company,    and  had  a    contract  with  the   United  States  Gov- 
ernment for  furnishing  and  installing  certain  electric   lighting 
appliances,    consisting  principally  of  goose  neck  fixtures  with 
porcelain  sockets,    metal  flanges,   and  sheet  metal  reflectors,   for 
outdoor  use   at  the  army  camp.      The  appliances  were  shipped  by 
appellant  to  Wilson  Electric  Company  at   Table  Grove.     Appellee 
filed  an  answer  to   the  complaint,   and  a  counterclaim,    asking 
judgment   against   appellant   in  the  sum  of   $764.00.      The    cause  was 
heard  by   the   court  without  a   jury,   and  a  judgment    for  $78.05  and 
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costs   of    suit  was   entered  against  appellant  In  favor   of  appellee 
on  the   counterclaim,    and  appellant  has  appealed  to  this  court 
from  the   judgment. 

In  arriving  at   the   amount   of  the    judgment  ,   the  trial 
court  allowed  appellee  $81.48,   "being  the  difference  between  50$ 
and  52$  discount,    on  the  list  price  of  certain  items    shown  "by- 
appellant's   catalogue.     The  discount  of    52$  on  these  items  was 
quoted  to  appellee  *»y  Fred  E.   Chambers,   the  manufacturer's  agent, 
in  reply  to  appellee's  letter  to  him  of   November  28,   1942, 
asking  price  and  delivery.     After  receipt   of  three  orders  from 
appellee  on  that  basis  as  t  o  certain  items,    appellant   wrote 
appellee  under  date  of   December  28,   1942,    that  the  certain  items 
ordered  carried  only  a  50$  discount  from  list,    to  which  appellee 
replied  on  December  30,    1942  that  if  appellant    did  not  wish  to 
fill  the   order  and  two  other  orders  mentioned  in  the  letter,    at   a 
discount   of   52$,   appellant   should   consider  the   letter   "as  a 
cancellation  of  all  unshipped  items,"  and  asked  acknowledgment  of 
cancellation  of   same. 

By  order  No.    608,   dated  11/19/1942,   the  items  thereby 
ordered  were  to  be  shipped  in_four  installments  up  to  February  2,    1943 
by   order  No.    723,    dated  December  1,    1942,    50$  of  the   order  was   to 
"be  shipped  at   once  and  the    remainder  on  January  2,    1943.       Each   of 
these  orders,    and   one  other,    dated  December  23,    1942,    ante  date 
appellee's  above  mentioned  letter  of  December  30,   1942,   which 
appellant   claims  was  a  cancellation  and  rescinding  of  the  contract 
"by   appellee.      °y  the  terms   of    the  letter  it  was  not  a   can- 
cellation by  appellee  of   any  part  of  the   orders,   *ut,    in  order  to 
constitute  a  cancellation  of  the   items   involved,    affirmative 
action  by  appellant,    adhering  to  the    50$,  was  necessary, 
Appellant   did  not   notify  appellee  of  any  such  action  "by   it,    nor 
of  the  cancellation  of  any  unshipped  item.      The  abstract   does   not 
show  any  further  communication  on  the  subject  hetween  the 
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parties,    t>ut    it   appears  that   all  the   articles   ordered  were 
shipped  by  appellant    to   appellee.     The  abstract   does  not  show 
the  dates  when  the   items  were  shipped,    and  appellant_,produced 
no  testimony  tending  to   show  that   they  were  shipped  ^efore  the 
reoeipt    of  appellee's  letter  of   December  30,    1942.      Two   of  the 
orders  name   shipping  dates  subsequent   to  the  alleged  cancellation, 
the   letters  "between  the  parties   about   that  time  indicate  that 
there  was  a  quantity  of   articles  then    unshipped,    and  in  the 
absence  of  any  showing  to  the  contrary,   the  knowledge  of  which 
was  particularly  appellant's,    the  presumption  is   that   there  was 
a  large  amount   of   goods  shipped  to  appellee  after  the  time  his 
letter  of  December  30,   1942,  was  received  by  appellant.     A  con- 
tract entered  into  by  correspondence  "becomes  complete  when  the 
latest  proposition  made  by  one  party  is   assented  to  "by  the  other. 
(Oottingham  v.    National  Mutual  Church  Ins.    Co.,    290  111.    26,    32), 
and  the   shipping  of  goods  pursuant   to  an  order  which  specifies 
a  price  for  the   goods  ordered  is  an  acceptance  of   the   terms   of 
the  order  and  "becomes   a  contract  between  the  parties.      (Star 
Union  Line  v.   Boston  Medical  Institute,    126  111.   App.   106).      The 
weight   of    the    evidence  shows  that  appellant   accepted  the   orders 
of  the  items  claimed  by  appellant   at   52$  discount,    and  the   trial 
court  correctly  allowed  the  Item  of    |81. 48  as  a  credit  "by  way 
of  the  counterclaim.      What   is  here  said  also   adversely  disposes 
of  appellant's   claim  that  appellee's  letter,    last  a"bove  men- 
tioned,  constituted  a  cancellation  and  rescission  "by  appellee 
of  the  contract,    depriving  him  of  any  right    of  recovery  in  this 
case. 

Another  item  of   the   counterclaim  allox^ed  "by  the   court 
is  $250.00  for  repairing     500  defective  fixtures,    requiring  125 
hours   of  la"bor  "by  electricians  at   $2.00  per  hour.      The   description 
in  the  catalogue   specifies    "weatherproof  porcelain  socket  with 
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shade  holder  groove  and  flange."     The   testimony  shows  that   there 
was  no  shade  holder  groove  on  the  procelain  portion  of  the  goose 
neck  and   the  next   day   the    reflector  slipped  back  to  the  building. 
Tape  was  added,   and  threads   on  some   of   the  clamps   furnished  by 
appellant,   designed  to  correct   the   defects,    stripped  and  would 
not   hold.      The   two   other  items  allowed  the  counterclaimant  are 
$164.00  for  repainting  300  goose  neck  fixtures  which  rusted,    and 
$100.00  for  re^oring  the  center  hole  in  about  150  flanges  which 
keep  the   goose  neck  from  turning,    requiring  50  hours  labor  at 
§2.00  per  hour.      The  hole 3  were  too   small  to  admit    the  goose  neck. 
Subsequently  appellant   sent   a  number  of  substitute  flanges.     The 
testimony  shows  that   $2.00  per  hour  was  the  customary  charge  for 
electrical  work  at  Ta^le   Grove. 

Some  of   the  articles   shipped  were  returned  to  appellant 
as  damaged.      She   trial  court  allowed  appellee  a   credit   in  the 
amount  which  appellant   claimed  appellee  was  entitled  to  on  tills 
account,   and  there  is  no   issue   in  this   court  as  to  those  part- 
icular items.      Appellant's   contention  that  the  trial  court  re- 
fused to   give  weight  to   appellee's  letter   of  June  22,    1943,   is 
of  no  consequence.      The  letter  related  to  the  returned  items 
concerning  which  appellant  received  all  that   it  asked. 

Appellant's   claim  that    the  articles  were  sold  under  a 
trade  name  of    "Government   Type"  and  that  because  thereof  there 
was  no  warranty  of  their  fitness,   and  no  liability   of  appellant 
on  acacunt  of   the   defects,    is  untenable.      There  is   no  semblance 
of   a  trade  name  in  the  words    "Government    Type."     Appellant's 
president   testified  that  appellant  represented  the  material  was 
suitable  for  outside  use,    that   they  knew  it  was  to  be  used  for 
army  installation,    and  that   it  must  conform  to  U.    3.   army  re- 
quirements.     The  words    "Government   Type"  used  in  the  catalogue 
amount   to  a  warranty  that  the  goods  Illustrated  conform  to  those 
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requirements,    "but    the  words  do  not   in  any  sense  constitute  a 
trade  name,    and  there  is   no  testimony  that    they    were  s<a  intended. 
It  was  held  in  American  Spiral   Pipe  Works   v.   Universal   Oil  Pro- 
ducts Co.,    220  111.   App.   383,    390,    that  x*here  a  manufacturer 
contracts  to  supply  an   article   for  a  particular  purpose,   there 
is  an  implied  warranty  that  the   article  shall  ^e   reasonably  fit 
for  such  purpose.      Santa  Rosa  Vallejo-Tanning  Go.   v.    G.   Kronauer 
&  Co.,    223  111.   App.    236,    and  Beckett  v.    F.  W.  Woolworth  Co., 
376  111.    470,   where  the  articles  xvere  sold  under  a  trade  name, 
are  not  applicable  here.      The    trial   court  held  that  ^y  the  use  of 
the  words    "Government   Type"   there  was  an    implied  warranty  "by  app- 
ellant that   the  articles  conformed  to   government   requirements 
and  we  think  that  holding  is   correct. 

3y  section  69  of  the     Sales  aot    (Rev.    Stat.    1945,   chap. 
121-|,   par.   69),    it    is  provided: 

"(1)  Where  there  is  a   breach  of  warranty  by  the    seller, 
the   ^uyer  may,   at  his    election  - 

(a)  Accept  or  keep  the  goods  and  set  up  against  the 
seller,  the  breach  of  warranty  by  way  of  recoupment  in  dimln- 
uatlon  or  extinction  of   the  price. 

(b)  Accept   or  keep  the   goods  and  maintain  an  action 
against   the   seller  for  damages   for  the  breach  of  warranty." 
(Guardian  Electric   Mfg.   Go.   v.    National   Mineral  Go.,    319  111. 
App.    642;   Anderson  Computing  Scale   Co.,   v.    Hattenbach,    199  id. 
467;   Dravo   Doyle   Co.   v.    Sulzberger  &  Sons  Co.,    197  id.    547; 
Krone  Die   Casting  Co.   v.   Do-Ray  Lamp  Co.,    297  id.   602).   _ 

Appellant's  claim  that   an  acceptance  of   goods  ^ars 
any  claim  for  breach  of  warranty,   citing  American  Theatre  Co. 
v.   Siegftl,   Cooper  &  Co.,    221  111.    145*,    14?,    has  no   merit  in  the 
case  at  bar.      in  the   case  cited  the  goods  were  opera  chairs  sold 
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"by  sample,   and  it    appeals  that   they   substantially  conformed  to 
the   sample  and  were  kept,    set  up,    and  used  "by  appellee,    and  there 
vas   no  claim  of  any  defect  therein,    nor  any  basis  for  eny  olaim 
for  damages.      That   case  is   not  applicable  here. 

The  record  shows   that  appellee  gsve  appellant  written 
notice  of  the  defects  in  the   appliances  trfLthin  a  reasonable   time 
after  appellee  knew  or  ought  to  have  known  thereof.      Instead  of 
exonerating  appellant  from  damages  for  a  lack  of  such   notice  of 
the  breach  of  the  warranty,    the  proofs   show  that  appellee  gave 
such  notice  and  is   entitled  to   the  entire  amount  for  the  several 
items  allowed  "by  the  court,   under  the   express  terms   of  section 
69  of  the    Sales  act,    supra. 

The   judgment    of  the    trial  court  is  correct   and  is 
affirmed. 

Judgment  affirmed. 
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